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http://dpa.state.ky.ug/library/casel oad.html

Please send suggestions or comments to DPA Webmaster
100 Fair Oaks Lane, Frankfort, 40601
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DPA’sPHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA's Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.

Appeals- Renee Cummins #138
Capital Appeals- Michelle Crickmer #134
Capital Post Conviction (502) 564-3948
Capital Trials #131
Computers- AnnHarris #130/#213
Contract Payments- Ruth Schiller #188
Deputy PublicAdvocate - Patti Heying #236
Education - Patti Heying #236
Frankfort Trial Office (502) 564-7204
General Counsd - LisaBlevins #2A4
Assistant Director - Al Adams #116
Post-Trial Division - JoeHood #279
Juvenile Dispositional Branch - #220
L aw Operations- Karen Scales #111
Library - Will Geedlin #120
Payr oll/Benefits- Beth Roark #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
PublicAdvocate - Debbie Garrison #108
Recruiting - Tim Shull #200
Travel Vouchers- Ruth Schiller #1838

Trial Division - Sherri Johnson #165

Table of Contents

TheDepartment of PublicAdvocacy M ovestotheJustice
and Public Safety Cabinet -- ErnieL ewis.........cc.cccceeeneee. 4

SupremeCourt ConsideringAmendmentsTo Rule
Regar ding Waiver Of Counsd -- Commentsfrom
PublicAdvocate ErnieL ewis. ........cocvvveercinccnccnicees 6

Usingthe ABA GuidelinesTo Assess Per for mance of

DefenseCounsal -- Robin M. Maher ........occoevevvcincenee 8
Dealing With Jail Fees-- Bryan Underwood ................. 13
KACDL Worksin Frankfort to EnsureFair and Just

Criminal JusticeLaws--W. Robert Lotz .............c....... 18
DPA WelcomesTwo New Commission Members.......... 21

Ingtant Prelims. M anufacturing M ethamphetamine
== B. SCOLEWESL ... 22

Telling Your Client’sSory in a Persuasive Way

Through Opening: APrimer -- Mark Sanziano ........... 26
ParoleEligibility: The Saga Continues

—-Robert E.Hubbard ... 32
6th Circuit CaseReview -- Emily Holt ... 35
JudgeCensured, Failed To Tell Accused of Right To
COUNSE ..ot 39
Capital Case Review -- Susan Jackson Balliet .............. 40
Plain View - ErNieLewiS. ..o 45
DPA’sKentucky InnocenceProject ........ccoeeeeeeveecnnene. 48

Gettingthe Benefit of Primacy: The Defense GoesFirst
DuringIndividual Voir Direin Death Penalty Cases
—~Margaret Case ......ooeeveeeeneeee e 49

National Committeeon the Right to Counsdl to
Examines System of L egal Representation for

PeopleWho Cannot Afford It ..........ooeeeneneieieiceceee, 50
I[t'sTimetoGet Smart on Crime

--DeNNISW.AFCREN ... 51
Recruitment of Defender Litigators.......coceoeeeereeennene. 51




THE ADVOCATE

\olume 26, No. 4 July 2004

The Advocate:
Ky DPA’s Journal of Criminal Justice
Education and Research

The Advocate provides education and research for persons serving
indigent clients in order to improve client representation and in-
surefair process and reliable resultsfor those whoselife or liberty,
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FROM

THE

EDITOR...

Jeff Sherr

New Editor. Just as Ed Monahan created one of the premier
public defender training programs, he also built aflagship state
public defender journal. 1t hasbeen my fortuneto work closely
with Ed for more than four years as the DPA’s Education and
Strategic Planning Branch Manager. | ask for your assistance
and patience as | attempt to maintain the high quality of this
journa. If you have any story ideas or spot any errors please
feel freeto contact me.

Moveto Justice Cabinet. The DPA has now moved from the
Environmental and Public Protection Cabinet to the Justice and
Public Safety Cabinet. Public Advocate Ernie Lewis gives de-
tails of themove.

Death Penalty Representation Standards. In February 2003,
the American Bar Association released the revised Guidelines
for the Appointment and Performance of Defense Counsel in
Death Penalty Cases. Shortly after, the Department of Public
Advocacy adopted these guidelines. In this article, Robin M.
Maher, the Director of the American Bar Association’s Death
Penalty Representation Project, explores the impact of these
guidelines on the United States Supreme Court case, Wigginsv.
Smith, and other federal and state capital post conviction cases.

Jail Fees. Bryan Underwood explores the Constitutionality of
Kentucky’sjail fee system.

New Legislation. This month many new laws go into effect.
Kentucky Association of Criminal DefenseLawyers Robert Lotz
gives an overview of thislegislation aswell asinformation re-
garding bills which did not pass.

Instant Prelims; Manufacturing Meth. B. Scott West provides
another in ahisseriesof preliminary hearing nuts and boltswith
this article on conducting the preliminary hearing for a client
charged with the Class B Felony of Manufacturing Metham-
phetamine.

Powerful Opening Satements. Mark Stanziano, frequent coach
at DPA's Litigation Persuasion Institute, offers a primer on the
art of the Opening.

Parole Satistics. Post Conviction paralegal, Bob Hubbard
exploresthe meaning of the 2002 to 2003 paroleboard statistics.

Jeff Sherr
Education and Srategic Planning Branch M anager
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THE DEPARTMENT OF PuBLIc ADVOCACY

M ovEs To THE JusTiceE AND PuBLic SAFETY CABINET
by ErnieL ewis, PublicAdvocate

Asof July 9, 2004, the Department of Public Advocacy was
moved into the Justice and Public Safety Cabinet (hereinaf-
ter Justice Cabinet). The Justice Cabinet also houses the
Kentucky State Police, the Department of Juvenile Justice,
the Department of Corrections, the Department of Vehicle
Enforcement, the Office of the Chief Medical Examiner, the
Officeof Drug Contral Policy, and the Kentucky Parole Board,
among other agencies. This marks a return to the Justice
Cabinet, where DPA waslocated fromitsinception until 1982.
It was at that time that the Department was moved into the
Public Protection and Regulation Cabinet, with the osten-
sible reasons being the existence of conflicts of interest.

Conflicts of interest were found to exist within the Public
Protection and Regulation Cabinet aswell. Inthat umbrella
Cabinet existed Alcohol Beverage Control, the Fire Marshall,
and the Crime Victim's Compensation Board. Potential con-
flicts were generally identified and managed. Those con-
flicts grew ahit when the Department moved into the Envi-
ronmental and Public Protection Cabinet in December 2003.
At that time, DPA was downgraded to the Office of Public
Advocacy and placed into the Department for Public Protec-
tion. Additional conflicts grew from other quasi-law en-
forcement agencieswithin the larger Cabinet. Again, those
conflicts of interest were not intractable.

From atheoretical viewpoint, conflicts of interest areinher-
ent when the public defender function is placed into the
Executive Branch. After al, the Executive Branch arrests
individual, charges him or her with a crime and once con-
victed incarcerates that person, and thereafter paroles and
monitors him while on parole. For that reason, the minority
of states places the public defender function into the Judi-
cial Branch. However, aplacement there does not eliminate
theinherent conflicts of interest. Again, thekey istheiden-
tification and management of the conflicts of interest by
criminal justice professionals.

Independenceof thel ndigent Defense Function istheK ey

Wherever the public defender’s office is placed in govern-
ment, the most crucial component of the system of indigent
defense system is the guarantee of institutional indepen-
dence. The ABA Sandardsfor Criminal Justice, Providing
Defense Services (3¢ Ed. 1992), Standard 5-1.3(a) requires
the system to protect the integrity of the attorney/client
relationship. “The legal representation plan for ajurisdic-
tion should be designed to guarantee the integrity of the
relationship between lawyer and client...[t]he [public de-

fender] plan and the lawyers [
serving under it should be free
from political influence.” “[I]t
isthe constitutional obligation
of the State to respect the pro-
fessional independence of the
public defenders whom it en-
gages.” Polk County wv.
Dodson, 454 U.S. 312, 321-322
(1981).

The ABA Ten Principles of a
Public Defense Delivery Sys-

Lt. Governor & Secretary,

Justice Cabinet, Stephen B. Pence

tem(February 2002) listsasprin-

ciple #1 the following: “The public defense function, in-
cluding the selection, funding, and payment of defense coun-
sel, is independent.” The commentary to that principle
elaborates asfollows:. “The public defense function should
beindependent from political influence and subject to judi-
cial supervision only in the same manner and to the same
extent as retained counsel. To safeguard independence and
to promote efficiency and quality of services, anonpartisan
board should oversee defender, assigned counsel, or con-
tract systems. Removing oversight from the judiciary en-
suresjudicial independence from undue political pressures
and isan important means of furthering the independence of
public defense. The selection of the chief defender and staff
should be made on the basis of merit....”

The ABA Sandards for Criminal Justice, Providing De-
fense Services (3rd Ed. 1992), Standard 5-1.3(b) offersastruc-
tural way to insure the independence that protects the in-
tegrity of theattorney/client relationship, “ An effectivemeans
of securing professional independence for defender organi-
zationsisto place responsibility for governance in a board
of trustees.”

Placement in theJustice Cabinet
Can Guaranteelndependence

So why return to the Justice Cabinet after leaving it 22 years
ago dueto conflictsof interest? | believethat the placement
of DPA into the Justice Cabinet can work, and work to the
benefit of the entire criminal justice system as well as to
enhance the indigent defense function in Kentucky. | say
this not underestimating the potentialsfor conflicts of inter-
est. However, there areindicationsthat thistimethis should
work differently, and better, than it did before.

4
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The Office of Public Advocacy will returnto being aDe-
partment under the Justice Cabinet. Whilethismight ap-
pear to some as semantics, | can fairly say that restoring
OPA to departmental status appears to reflect the belief
that DPA has a significant and separate function to play
inthe criminal justice system.

DPA will continue to be an “independent state agency
attached for administrative purposes’ to the Justice and
Public Safety Cabinet. Thissmall phraseisat the heart of
ensuring DPA’sindependence. DPA must be placed some-
where, and it must beindependent. By placing DPA asan
independent state agency in the Justice Cabinet, DPA
both is given an administrative home and guaranteed its
independence at the same time.

One crucia change since 1982 has been the creation of
the Public Advocacy Commission. This12 member non-
partisan board has as one of its duties ensuring the inde-
pendence of DPA. In addition, the Commission is re-
sponsible for nominating those persons to be considered
by the Governor in appointing a Public Advocate. The
Commission also has the responsibility for supervising
the Public Advocate as well as oversight of the public
advocacy system.

DPA will retain its own General Counsel. Thisisaclear
indication that the Justice Cabinet is sensitive to the con-
flict of interest that would exist were the general counsel
function be performed at the Cabinet level.

Therewill bean effort toidentify conflicts of interest and
how the Justice Cabinet and DPA will work to manage
those. This will be accomplished through the develop-
ment of a protocol or amemorandum of agreement.

TherearePotential Significant Benefitsto
DPA Beingin the Justice Cabinet

DPA standsto gain by thisreorganization. By being placed
in the Justice Cabinet, DPA joins most of the other signifi-
cant parts of the criminal justice system. The Justice Cabinet
is run by lawyers who understand the criminal justice sys-
tem and appreciate therole of public defendersin afair and
reliable system.

There are gains to be made from a funding perspective as
well. The Justice Cabinet isaware of thetrendsin the crimi-
nal justice system. Funding often follows those trends,
whether it be the need for increased prison beds, increased
treatment facilities for juveniles or persons with substance
abuse addiction, or the need for increased numbers of pros-
ecutors due to an increase in the numbers of arrests. The
Justice and the Judiciary Budget Review Subcommittee of
the House A ppropriations and Revenue Committee will be
the committee where DPA’s budget will begin. Thisis a
committee that follows criminal justice trends and is aware
of funding needs. Thistoo should create the potential for a
superior budget process.

| am overall enthusiastic about the possibilitiesinherent in
the moveto the Justice Cabinet. Only timewill tell whether
the gainsarerealized and whether the conflictsareidentified
and managed. | personally believethat both will occur with
the attention of the criminal justice professionals now in-
volved in this process. B

DPA ANNUAL CoNFERENCE AWARD WINNERS

Diana Queen receiving the Rosa Parks Award from Ernie Lewis




THE ADVOCATE \olume 26, No. 4 July 2004

DPA'’'s ProrPoseb AMENDMENT TO RCR 3.05
CAUTIONING OF AccuseD; APPOINTMENT OF COUNSEL

(2) At thetime of the defendant’ s appearance the judge shall individually inform the defendant of the charge against him or her
and of hisor her right to apreliminary hearing or atrial, and shall individually advise the defendant of hisor her right to have
counsel. The defendant shall be informed also that he or sheis not required to make a statement and that any statement made
by him or her may be used against him or her. The judge shall notify the attorney for the Commonwealth, allow the defendant
reasonabl e time and opportunity to consult counsel, and release the defendant on personal recognizance or admit the defen-
dant to bail if the offenseisbailable.

(2) If the crime of which the defendant is charged is punishable by confinement and the defendant is financially unable to
employ counsel, the judge shall appoint counsel to represent the defendant unless he or she el ects to proceed without counsel.
The defendant has the burden of first establishing his or her indigency before counsel may be appointed. If the defendant
demonstrates that he or sheisaneedy person as defined in KRS 31.120 and the court so concludes, then the appointment shall
continuefor al future stages of the criminal proceeding, including appeal. Such appointment may be terminated by the court in
which the proceeding is pending at any time upon a showing that defendant is able to employ counsel.

(3) If thedefendant isindigent pursuant to KRS Chapter 31, any waiver of appointment of counsel shall occur only after an
individualized colloguy with the court, and only after the court isassured that the defendant isfully informed regarding his
right to counsel and the consequences of hiswaiver. Thefailureto request counsel shall not be considered waiver of counsel.

KY SUupREME CouRT CONSIDERING AMENDMENTS

To RuLE REGaARDING WAIVER OF COUNSEL
Commentsfrom PublicAdvocateErniel ewis

TheamendmentstoRCr 3.05areconsistent with theAOC/
DPA Workgroup Recommendations. The proposed rule
should be understood in the context of the AOC/DPA
Workgroup that issued a report in 2002. This workgroup
consisted of leadersfrom AOC and DPA aswell assix experi-
enced district judges. The judges included persons repre-
senting urban as well as rural jurisdictions and jurisdictions
from all geographic areas of the Commonwealth. The mem-
bership included: Cicely Lambert, Melinda Wheeler, Ed
Crockett, Mike Losavio, Jacquie Heyman, Judge George
David, Judge Mike Coallins, Judge Carl Hurst, Judge Bruce
Petrie, Judge John Knox Mills, Judge William R. Ryan (Judge
Deborah DeWeese in his absence), myself, Judy Campbell,
Ed Monahan, Jim Cox, Lynda Campbell, Scott West, Rob Sex-
ton, Joseph Barbieri, Dan Goyette, and George Sornberger.

The Workgroup spent many of its five meetings discussing
the process used in the appointment of counsel to persons
who are indigent. We discussed barriers that were making
the appointment decision either lessreliable or more inaccu-
rate. The Workgroup found that the “time immediately after
the arrest until he or she appearsin front of amagistrate isa
particularly important time to ensure that a variety of safe-
guards aretaken.” (Finding #2). The Workgroup found that

solong asKRS 31.140isfollowed, there was no problem with
waiversof counsel. It was soon recognized that one potential
problem area occurred when judges advised groups of indi-
viduals of their rights to counsel. “When advising accused
persons in a group setting, the Court should thereafter indi-
vidually inquire of each defendant whether counsel is de-
sired.” (Finding #7).

Thejudge should question theaccused individually rather
than in agroup setting. Two recommendationswere made by
the Workgroup that are especially supportive of the proposed
amendmentsto RCr 3.05. First, the Workgroup recommended
that any questioning occur individually rather than in agroup.
“Individual rather than group questioning by the judge of the
person at the first appearance should resolve the issue of
whether the person is going to hire aprivate attorney, desires
to have counsel appointed, is eligible to have counsel ap-
pointed, or desires to waive the appointment of counsel.”
(Eligibility Recommendation #2). The amendment to RCr
3.05(1) adding “individually” is consistent with this recom-
mendation.

Waiver sshould only occur during an individual conver sation
between thejudge and theaccused. TheWorkgroup also rec-
ommended that waiversalso occur individually and explicitly.
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The Workgroup recommended that “[w]aiver of counsel
should occur only after an individualized colloquy with the
court, and only after the court is assured that the defendant is
fully informed regarding his right to counsel and the conse-
guences of hiswaiver.” (Eligibility Recommendation #8 in
part). Adding subsection 3to RCr 3.05is consistent with this
recommendation. “If the defendant is indigent pursuant to
KRS Chapter 31, any waiver of appointment of counsel shall
occur only after anindividualized colloquy with the court, and
only after the court is assured that the defendant is fully in-
formed regarding his or her right to counsel and the conse-
guences of waiver.”

A waiver of theright to counsel should not beinferred from
silence. RCr 3.05(3) also states that the “failure to request
counsel shall not be considered waiver of counsel.” Thisis
consistent with AOC/DPA Workgroup Recommendation #8,
which readsthat the “failure to request counsel should not be
considered to be awaiver.”

The proposed amendment is supported by the ABA Stan-
dards for Criminal Justice Providing Defense Services, 3
Edition, Standard 5-8.2 (1990). It reads that the “accused’'s
failure to request counsel...should not of itself be construed
to constitute awaiver of counsel in court. Anaccused should
not be deemed to have waived the assistance of counsel until
the entire process of offering counsel has been completed
before ajudge and athorough inquiry into the accused’s com-
prehension of the offer and capacity to make the choiceintel-
ligently and understandingly has been made. No waiver of
counsel should occur unless the accused understands the
right and knowingly and intelligently relinquishesit. Nowaiver
should be found to have been made where it appears that the
accused is unable to make an intelligent and understanding
choice because of mental condition, age, education, experi-
ence, the nature or compl exity of the case, or other factors...”

Therearesdgnificant public policy reasonswhy theseamend-
mentsshould beadopted. Theamendmentsto RCr 3.05would
improvethe system of criminal justicein Kentucky. Itiswell
accepted that one of the essential elements of fairnessin our
system is having an attorney representing the partiesin court.
For the poor man or woman facing aloss of liberty, the provi-
sion of counsel is one of the critical stages of the proceed-
ings. If for any reason, that poor man or woman is unable to
participate meaningfully at that stage when the provision of
counsel is being determined, then the provision of counsel,
and indeed the fairness of the proceedings, will be lost.

Unfortunately, that stage when counsel is appointed is often
one that is not structured to ensure that the accused under-
stands what is happening to them. This occurs often during
those hours following arrest, when the accused might still be
drunk, hungover, high, mentally ill, mentally retarded, or in
shock. Often this occurs over avideo, with the judge in an-
other setting than the accused, who might bein aholding cell
of somesort. If the proceeding occursin court, it often occurs
in a crowded courtroom, and the accused might be inatten-

tive, unableto hear, or tending to achild or other family mem-
ber. It isin this context that a group warning is the most
problematic. A judge advising persons of their rightsin these
contexts cannot be assured that the accused persons have
heard their rights advisory, much less understood them.

Further, it isimperative that if counsel isgoing to be waived,
that waiver must be done explicitly in anindividualized con-
versation with ajudge. If the person isdrunk, or hung over,
or did not hear the advisory, nothing should be assumed from
silence. Certainly in this setting silence does not equateto a
waiver.

The Commonwealth has nothing to lose from the proposed
amendment, and muchto gain. Citizensmust know what their
rights are before those rights are waived. It isimportant for
citizensto have confidence in their government. Itisimpor-
tant for government not to overreach by assuming a waiver
of rights from silence. Furthermore, waivers made during
individualized colloquies can be relied upon, and will likely
not be open to question later. Waivers made as aresult of a
group advisory followed by the failure to request counsel
cannot berelied upon for awaiver of afundamental constitu-
tional right.

Theproposed ruledoesnot apply to policeinterrogations.
Oneargument raised at the June 23, 2004 K entucky Supreme
Court Rules Hearing was that the proposed rule somehow
might effect procedures used by the police when questioning
suspects. However, the proposed amendment to RCr 3.05
explicitly applies by its very terms to a defendant appearing
beforeajudge. Nothing in either the present RCr 3.05, or the
proposed amendments, applies outside of the courtroom, and
certainly not to the procedures used by the police during
interrogation.

Accommodation must bemadetoensurecongtitutional rights
are preserved. Another argument raised by arural district
judge was that his docket was too extensive to be able to
afford the protections of the proposed amendments to RCr
3.05. Certainly, requiring individualized questioning of ac-
cused defendants, and further requiring individualized waiv-
ers, will require abit more time than is presently devoted to
thiscritical stage. However, constitutional rightsare not guar-
anteed us only when convenient, or only when the state can
afford to provide the right.

The AOC/DPA Workgroup had on its body 6 district judges
from busy jurisdictions, jurisdictions from rural and urban
areas from all over the Commonwealth. The judges unani-
mously agreed on the recommendations of the Workgroup.
The views of one district judge should not be sufficient to
outweigh that which was expressed by this Workgroup that
deliberated over 5 meetings with significant input from dis-
trict judges.

Thisproposed Rule changeis now under submission to the
Kentucky Supreme Court Justices. Hopefully, the Court
will adopt it. B
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Using THE ABA GuIDELINES To ASSESS

PERFORMANCE OF DEFENSE COUNSEL
by Robin M. Maher

Three years ago the American Bar Association embarked on
amulti-year process to identify and define the essential as-
pects in the defense of a capital case. The endeavor was
prompted by profound concerns about the state of indigent
capital defense. Case after casetold the story of unskilled or
inexperienced lawyers, without necessary resources, failing
to provide their clients with the effective defense they de-
served and were congtitutionally entitled to receive. Our
criminal justice system had become aliability for poor people
facing the death penalty because the defense effort was so
inadequate. Articulating a national standard of care was a
necessary first step if meaningful reform wasto occur.

TheABA approved revised Guidelinesfor the A ppointment
and Performance of Defense Counsel in Death Penalty Cases
(hereinafter “Guidelines”) in February 2003.> The Guide-
lines “are not aspirational” but embody “the current con-
sensus about what is required to provide an effective de-
fense representation in capital cases.”? The President of
the ABA has called for all death penalty jurisdictions to
adopt the Guidelines as away of bringing about the kind of
systemic reform that is urgently needed.

I

Sandardsare Essential for Professionalism

| have believed in theimportance of standards since becom-
ing Public Advocate. Both the NLADA and the ABA have
pioneered the development of standards applicable to both
tria practiceand themore specialized practice of capital cases.
Embedding standards into our agency are essentia to our
becoming aprofessional and excellent organization. The De-
partment of Public Advocacy recognizesthe significance of
the ABA Guidelines. The Guidelines have been adopted for
all attorneys representing Kentucky’sindigent accused of a
capital offense, both those represented by DPA attorneys
and those represented by attorneys on contract with the
DPA. In addition, the Department is providing training on
the guidelines and the skills needed to meet the guidelines
through regional events, our annual seminar and our litiga-
tion institute.

ErnieLewis, PublicAdvocate
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In the same year that the Guidelines were approved, the
Supreme Court took up the case of Kevin Wiggins, aMary-
land death row prisoner. Wigginsv. Smith, 539 U.S. 510, 123
S.Ct. 2527 (2003). In assessing the reasonableness of de-
fense counsel’s performance, the Court turned to the Guide-
lines “well defined norms” for guidance. 1d.,123 S.Ct. at 2537.
The difference between what the Guidelines required for
effective representation and what Mr. Wiggins' counsel had
done was stark. The Court found that the defense effort
“fell short of the standards for capital defense work articu-
lated by the American Bar Association (ABA) — standards
to which we have long referred as ‘ guides to determining
what isreasonable.’” 1d. at 2537 (quoting Srickland v. Wash-
ington, 466 U.S. 668, 688 (1984)). A new sentencing hearing
was ordered after the Court held that trial counsel’sfailureto
fully investigate Wiggins' background in the manner and
depth described by the Guidelines constituted ineffective
assistance of counsel.

The decision established the authority and relevance of the
ABA Guidelines to all capital cases and marked only the
second time since Strickland that the Court has found de-
fense counsel ineffective in a capital case.

Thelesson of Wiggins could not be clearer: defense counsel
whofail to dowhat theABA Guidelinesrequirewill befound
ineffective. Defense counsel who hope to avoid such a
finding must therefore demand the resources, time and ex-
pert assistance detailed in the Guidelines.

Importantly, using the Guidelines also advances the cause
of justice. Thereisno better way to protect against the error
and abuses that can lead to wrongful convictions and death
sentences than to improve the quality of legal representa-
tion that criminal defendantsreceive. Our adversarial sys-
tem depends on the quality of the defense effort matching
that of the prosecution. Maintaining the imbalance that
currently existsonly invitesmore error, and will further un-
dermine the public’s confidence in the capital punishment
system.

Because the Guidelines have become the expression and
definition of “effective performance,” they are also of es-
sential use to members of the judiciary. Judges who make
critical decisions about the resources and funding for the
defense effort must now consider the consegquences of re-
fusing to provide necessary resources to defense counsel.
Thechoiceisincreasingly becoming oneof timing. A failure
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toinitialy invest in the defense effort may mean later pay-
ment of those costs upon areversal or remand of the case.
Thiswill a'so mean unnecessary expense to thejurisdiction
and aduplication of efforts. A more costly priceto pay will
beone of injustice. These and other reasons merit following
the approach the Guidelines mandate to “fund the full cost
of quality legal representation.”*

The following is a summary of the many courts that have
followed the Supreme Court’s exampl e and used the Guide-
lines to guide their assessment of the defense effort and
counsel performance.

Federal Courts

In Allenv. Woodford, 366 F.3d 823 (9" Cir. 2004), the 9" Circuit
affirmed Allen’s conviction and sentence. Although the court
found that trial counsel’s performance had been deficient
during sentencing, it did not find that his deficient perfor-
mance prejudiced the outcome of thetrial and therefore de-
niedrelief.

Regarding the fact that second counsel was not sought, the
court recognized that “the use of second counsel in defend-
ing capital casesisnow recommended by the American Bar
Association,” but found that such a standard was not the
prevailing norm at thetimeof Allen’strial in 1982. Id. at 842
(citation omitted).

The court looked to Wiggins when it assessed counsel’s
failureto adequately investigate and present mitigation evi-
dence, and noted the relevant ABA Guidelines which pro-
vide that investigations into mitigating evidence ‘should
comprise efforts to discover all reasonably available miti-
gating evidence and evidence to rebut any aggravating evi-
dencethat may beintroduced by the prosecutor.”” 1d. at 845
(citations omitted). The court found that counsel did not
begin to prepare mitigation evidence until a week before
trial, and that his performance failed to meet the prevailing
norms for reasonable performance at the time of trial. For
these reasons, the court held that “ counsel’s untimely, hasty,
and incompl eteinvestigation of potential mitigation evidence
for the penalty phase fell outside the ‘range of reasonable
professional assistance.” Strickland, 466 U.S. at 689.” Id. at
845.

In Soffar v. Dretke, 368 F.3d 441 (2004) (5" Cir. 2004), the 5"
Circuit granted a new trial after finding that the defendant
did not receive the effective assistance of counsel. The
court concluded that trial counsels’ failureto interview the
only surviving witnessto the crime, whose statementswere
inconsistent with the State’s theory of the case, as well as
their failure to pursue ballistics evidence that contradicted
the State’s theory, prejudiced the outcome of Soffar’strial.
The court noted that because the Supreme Court has de-
clined to articulate specific guidelines for effective assis-
tance, attorney conduct must be evaluated according to pre-
vailing professional norms—which, in the Supreme Court’s

opinion, arethe ABA Guidelines. The5" Circuit applied “the
framework established in Wigginsfor determining objective
reasonableness’ when it ordered anew trial. Id. at 478.

In Conev. Bell, 359 F.3d 785 (6" Cir. 2004), the Sixth Circuit
granted a new penalty phase proceeding to Cone on the
grounds that one of the aggravating factors found by the
jury, that the crime was “especially heinous, atrocious or
cruel,” was unconstitutionally vague. The majority found
that Cone had not procedurally defaulted on his Eighth
Amendment claim because the state supreme court implic-
itly ruled onit.

In his concurring opinion, Judge Merritt argued that even
had Cone procedurally defaulted onthe claim, hisattorney’s
failure to raise the issue and preserve it for review consti-
tuted ineffective assistance of counsel. Judge Merritt high-
lighted trial counsel’sfailureto object to the aggravator de-
spite a recent Supreme Court decision invalidating similar
language and found support for his opinion in the Guide-
lines:

This conclusion is further supported by the Ameri-
can Bar Association’s Guidelines for the Appoint-
ment and Performance of Defense Counsel in Death
Penalty Cases. As pointed out in Srickland, “[t]he
proper measure of attorney performanceremainssim-
ply reasonableness under prevailing professional
norms.” 466 U.S. at 688, 104 S.Ct. 2052. American Bar
Association standards are only “guides’ and not
“rules’ for what constitutesineffective assi stance of
counsel, 1d., but in this case the guidelines speak
clearly:

One of the most fundamental duties of an attor-
ney defending acapital case at tria isthe preser-
vation of any and all conceivable errorsfor each
stage of appellate and post-conviction review.

Failure to preserve an issue may result in the
Continued on page 10
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client being executed even though reversible er-

ror occurred at trial. For thisreason, trial counsel
in adeath penalty case must be especially aware
not only of strategies for winning at trial, but
also of the heightened need to fully preserve all
potential issuesfor later review.

ABA Guidelines for the Appointment and Per-
formance of Defense Counsel in Death Penalty
Cases 91-92 (rev. ed.2003) (internal quotations
omitted). Inthis case, not only did Cone's coun-
sel fail to preserve“any and al” errors, hefailed
to preserve a claim based on binding Supreme
Court precedent that was a sure winner asamat-
ter of federal law and that, given the role of the
“heinous, atrocious, and cruel” aggravator inthe
jury’s deliberation of the death sentence, may
well have saved hisclient’slife. There can beno
doubt that this error was“ sufficiently egregious
and prejudicial” to constitute cause for the pro-
cedural default of that claim. (359 F.3d at 803-
804)

Judge Merritt also pointed out that, although the 2003 edi-
tion of the Guidelineswas not published at thetime of Cone's
trial, his citation to them was appropriate because they are
“an articulation of long-established ‘ fundamental’ duties of
trial counsel.” 1d. at 804 n.2 (citations omitted).

In Rompillav. Horn, 355 F.3d 233 (3d Cir. 2004), athree-judge
panel of the Third Circuit overturned the district court’sde-
cision granting Rompilla a new penalty phase trial, which
had been based in part on afinding that histrial counsel was
ineffective during the sentencing phase. At issue was
counsel’s failure to adequately investigate and present evi-
dence regarding Rompilla’s family history and educational
background, aswell as his mental competence.

Themgjority insisted that the Guidelinesare “only guides,”
and that counsel’s failure to meet the standards set forth
there does not necessarily indicate ineffective assistance
under the standards articulated in Srickland. Id. at 259
n.14.

Butinastrongly worded dissent, Judge Sloviter argued that
W gginsand Wiliamswere both decided under the Srickland
standard, and, therefore “these two later cases demonstrate
how Srickland should be applied.” Id. at 275. She noted
that “[i]n Wiggins, the Supreme Court quoted from theAmeri-
can Bar Association’s Guidelines for the Appointment and
Performance of Counsel in Death Penalty Cases. . .” regard-
ing the investigation of mitigating evidence, and found that
counsel’s performancefell short of its“well-defined norms.”
Id. at 283 (citation omitted). Judge Sloviter considered the
majority’s" attempt to reconcileits conclusion that Rompilla's
counsel provided effective assistance of counsel with the
conclusioninWggins. . . nothing short of astonishing.” Id.

Rompilla’s petition for rehearing was denied by a closely
divided court. 359 F.3d 310 (3d Cir. 2004). However, Judge
Nygaard filed an opinion, joined by Judges Sloviter and
McKee, agreeing with Judge Sloviter’searlier dissent. Judge
Nygaard wrote:

[t]heissue before usimplicates the most fundamental
and important of all rights- to be represented by effec-
tivecounsel. All other rightswill turntoashesin the
hands of a person who iswithout effective, profes-
sional, and zealousr epr esentation when accused of a
crime (emphasisadded). Id. at 310.

After giving examples of other capital casesin which “the
range of what is deemed “effective” (by the courts) has
widened to ... an astonishing spectrum of shabby lawyer-
ing.” Id. at 311. Hecontinued:

These disturbing examples of inept lawyering in capi-
tal cases have propelled professional organizations
to act. TheAmerican Bar Association has promulgated
“Guidelinesfor the Appointment and Performance of
Counsel in Death Penalty Cases.” These Guidelines
upgrade the minimum standard from “quality” legal
representation to “high quality” legal representation.
Included in those guidelines is the requirement that
the capital defendant should “receive the assistance
of all expert, investigative, and other ancillary profes-
sional services ... appropriate ... at all stages of the
proceedings.” Here, in my view, counsel’s failure to
conduct even the most rudimentary investigation into
Rompilla sbackground falls short of being “ effective”
representation. | believe this level of representation
violates not only the standards set out by the Ameri-
can Bar Association, but by accepting it as adequately
effective, we continue to degrade the standard set out
in Srickland, and ignore the sentiments expressed
by Justice Sutherland in Powell v. Alabama. Id. at
311-312 (citation omitted).

In Hamblin v. Mitchell, 354 F.3d 482 (6" Cir. 2003), the Sixth
Circuit granted a new penalty phase trial as the result of
ineffective assistance of counsel. Defense counsel made no
investigation into Hamblin’s severely deprived and violent
childhood or his psychological condition, and did nothing
in preparation for the sentencing phase.

The court began its majority opinion with an analysis of the
proper standard against which to measure counsel’s perfor-
mance. Itlooked to the Supreme Court’sdecisioninWggins,
noting that “[i]n its discussion of the 1989 ABA Guidelines
for counsel in capital cases, the Court held that the Guide-
lines set the applicable standards of performance for coun-
sd .. .. Thus, theWigginscasenow standsfor the proposi-
tion that the ABA standardsfor counsel in death penalty
casesprovidetheguidingrulesand standar dstobeused in
definingthe’ prevailing professional norms' in ineffective
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assistance cases’ (emphasis added). 1d. at 486 (quoting
Srickland v. Washington, 466 U.S. 668, 688 (1984)).

The court went on to review several of its own prior deci-
sions from the 1990s, concluding that “[o]ur analysis of
counsel’s obligations matches the standards of the 1989
Guidelines quoted by the Supreme Court in Wiggins.” 354
F.3d at 486. Although Hamblin’strial took place before pub-
lication of the 1989 Guidelines, the court explained that they
apply nonetheless:

[T]he standards merely represent a codification of
longstanding, common-sense principles of represen-
tation understood by diligent, competent counsel in
death penalty cases. The ABA standards are not
agpirational in the sense that they represent norms
newly discovered after Srickland. They arethe same
type of longstanding normsreferred to in Strickland
in 1984 as“ prevailing professional norms’ as* guided”
by “American Bar Association standards and the
like.” We see no reason to apply to counsel’s perfor-
mance here standards different from those adopted
by the Supreme Court in Wiggins and consistently
followed by our courtinthepast. The Courtin\Mggins
clearly holds. . . that it is not making “new law” on
the effective assistance of counsel . . .."” Id. at 487
(citations omitted).

The court also noted that the “[n]ew ABA Guidelines
adopted in 2003 ssimply explainin greater detail than the 1989
Guidelinesthe obligations of counsel to investigate mitigat-
ing evidence. The 2003 ABA Guidelines do not depart in
principle or concept from Srickland, Wiggins or our court’s
previous cases concerning counsel’s obligation to investi-
gate mitigation circumstances.” 1d. at 487. The court then
guoted extensively from the Guidelines regarding the duty
to investigate mitigating evidence.

In concluding its discussion of the appropriate standards to
usein evaluating counsel’s performance, the court explained
that “[w]e cite the 1989 and 2003 ABA Guidelines simply
because they are the clearest exposition of counsel’s duties
at the penalty phase of a capital case, duties that were rec-
ognized by thiscourt asapplicable[in] 1982.” Id. at 488.
The court held that “[t]he record reveals that defense
counsel’s representation of Hamblin at the penalty stage of
the case fell far short of prevailing standards of effective
assistance of counsel as outlined in Wiggins, our previous
casesand the 1989 and 2003 ABA Guidelines.” Id. at489. In
itsanalysis, the court quoted from Guideline § 10.7, explain-
ing that “ABA andjudicial standardsdo not permit the courts
to excuse counsel’sfailureto investigate or prepare because
the defendant so requested.” Id. at 492.

In Bryan v. Mullin, 335 F.3d 1207 (10" Cir. 2003), the 10"
Circuit, sitting en banc, affirmed athree-judge panel’sdenia
of habeasrelief, and held that trial counsel’sfailureto present
evidence regarding Bryan’s mental health did not constitute

ineffective assistance of counsel. The court found that al-
though Bryan had organic brain disease brought on by se-
vere diabetes, suffered from paranoid delusions, and had
previously been adjudicated incompetent to stand trial, his
counsel’s decision not to introduce this evidence at trial or
during sentencing was reasonable.

Judge Henry, joined by three other judges, wrote separately
to disagree with the mgjority’s determination that Bryan had
received effective assistance of counsel. Hetook issuewith
the majority’ srepeated referencesto the fact that Bryan and
his elderly parents objected to the presentation of evidence
regarding Bryan's mental health. Judge Henry noted that
“the Supreme Court has recently reiterated that the ABA
Standards for Criminal Justice provide helpful benchmarks
for ‘determining what is reasonable’” and that “[t]he ABA
Standards require counsel to inform the court of mitigating
evidence.” 1d. at 1235 (citations omitted).

In his discussion of whether Bryan's counsel had properly
explained the importance of mitigation evidence to the de-
fendant and hisfamily, Judge Henry cited to the Guidelines:

The ABA's guidelines for capital defense work are
“standards to which [the Supreme Court has] long re-
ferred to as “‘guides to determining what is reason-
able’” Wiggins, 123 S.Ct. at 2537 (quoting Srickland,
466 U.S. at 688, 104 S.Ct. 2052). For example, “[p]rior to
the sentencing phase ... counsel should discuss with
the client the specific sentencing phase procedures...
and advise the client of steps being taken in prepara-
tionfor sentencing.” ABA Guidelinesfor the Appoint-
ment and Performance of Defense Counsel in Death
Penalty Cases § 10.11(C) (2003). Similarly, [c]ounsdl at
every stage of the case should discuss with the client
the content and purpose of the information concern-
ing penalty that they intend to present to the sentenc-
ing or reviewing body..., means by which the mitiga-
tion presentation might be strengthened, and the strat-
egy for meeting the prosecution’s casein aggravation.
Id. 8 10.11(D). Furthermore, “[c]ounsel should con-
sider, and discuss with the client, the possible conse-
quences of having the client testify or make a state-
ment to the sentencing ... body.” Id. 8 10.11(E).

Despite these “well-defined norms,” Wiggins, 123 S.Ct. at
2536-37, however, it appears that counsel disregarded such
responsibilities. 335 F.3d at 1238 n.6.

Judge Henry al so dismissed the argument that trial counsel’s
decision not to present mitigating evidence was reasonable
because such evidence was inconsistent with trial strategy.
He cited to the commentary for Guideline 10.11, “whether or
not the guilt phase defense will be that the defendant did
not commit the crime, counsel must be prepared from the
outset to make the transition to the penalty phase.” Id. at

1238-1239 (citation omitted).
Continued on page 12
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SateCourts

In Armstrong v. Florida, 862 So.2d 705 (Fla. 2003), the court
ordered anew penalty phase proceeding as the result of the
introduction of a vacated prior conviction. Judge Anstead
wrote a concurring opinion focusing on Armstrong’s claim
of ineffective assistance of counsel during the penalty phase.
Hefirst reviewed the standards for theinvestigation of miti-
gation evidence set forth by the Supreme Court in Wiggins
and then compared the performance of Armstrong’s counsel
with that of counsel in Wiggins:

The 1989 ABA Guidelines that the Supreme Court
concluded should have guided counsel’s investiga-
tion in Wiggins should have provided similar guid-
ance to Armstrong’s counsel. These standards un-
derscorenot only theimportance of defense counsel’s
investigation into mitigating factors, but also the un-
derstanding that often strategy shifts between the
penalty and guilt phases of a capital trial. In general,
preparation for both the penalty and guilt phasesis
essential, and counsel should be aware that “the sen-
tencing phase of adeath penalty trial is constitution-
aly different from sentencing proceedings in other
criminal cases.” 1989 ABA Guidelines11.8.1, at 123.
“If inconsistencies between the guilt/innocence and
the penalty phase defenses arise, counsel should seek
to minimize them by procedural or substantive tac-
tics” 1989 ABA Guidelines 11.7.1(B), at 115. In con-
ducting the investigation into those individual s who
might present testimony at the penalty phase, coun-
sel isrequired to seek out witnesseswho are“familiar
with aspects of the client’slife history that might af-
fect ... possible mitigating reasonsfor the offense(s),
and/or mitigating evidence to show why the client
should not be sentenced to death.” 1d. 11.4.1(D)(3)(B),
at95. 862 So.2d at 723.

Healso cited to Guideline commentary, which explained the
unique nature of sentencing proceedings in capital cases.
Judge Anstead concluded that defense counsel’s investiga-
tion into mitigation wasinadequate because it failed to dis-
cover the quantity and detail the quality of evidence that
actually existed.

In New Jersey v. Savage, 577 A.2d 455 (N.J. 1990), the New
Jersey Supreme Court granted a new trial after finding that
defense counsel was ineffective during both the guilt and

penalty phases of trial. Savage’s counsel met with him only
once prior totrial, failed to conduct apretrial investigation,
did not evaluate Savage's mental condition despite indica-
tions that he suffered from severe mental illness, and pre-
sented almost no mitigation evidence.

The court looked to the 1989 Guidelinesto informits assess-
ment of counsel’spretrial investigation. Regarding counsal’s
single meeting with Savage, the court noted that “[t|he Ameri-
can Bar Association Guidelines counsel that theinitial step
of any capital investigation is a personal consultation with
the defendant. The Guidelines stressthat such ameetingis
necessary in order to explore other potential sources of in-
formation as well as the defendant’s mental state.” Id. at
619-620 (citation omitted). The court also quoted from the
Guidelines regarding the importance of client interviewsin
hel ping counsel ascertain the facts and develop an adequate
defense. 1d. at 620.

The court further found that counsel conducted no inde-
pendent investigation in formulating his trial strategy. It
recognized that “[t] he Guidelines emphasize the importance
of interviewing potential witnesses during pre-trial investi-
gation,” and that counsel’s failure to interview any of the
state's witnesses left him unable to evaluate his planned

strategy.

Robin M. Maher, Esqg. isthe Director of the American Bar
Association’s Death Penalty Representation Project in
Washington, DC. The Project recruits pro bono counsel for
death row inmates nationwide, educates the bar and pub-
lic about the lack of qualified, competent and adequately
compensated counsel in capital cases, and works for re-
form of the systems that provide counsel to indigent defen-
dants charged with or convicted of the death penalty. The
author wishes to thank Saff Attorney Rebecca Coffee and
law student Kristen Binck for their research assistance.
The opinions expressed herein are the author’s own.

Endnotes

1 TheABA Guidelinesarereprinted at 31 HofstraL. Rev. 913
(2003) and can be downloaded in pdf format at
www.probono.net/deathpenalty.

2 Guideline 1.1, History of Guideline.

3. Theearlier casewasWlliamsv. Taylor, 529 U.S. 362 (2000).

4. Guideline 9.1, “Funding and Compensation,” commentary
(citing ABA Standardsfor Criminal Justice: Providing De-
fense Services Standard 5.1-6 (3d ed. 1992). &
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Thou shalt not ration justice.

-- JudgeL earned Hand

- = T T

12



THE ADVOCATE

\olume 26, No. 4 July 2004

DeaLing WIiTH JAalL FEES
by Bryan Underwood

In 1692, asthe Salemwitch trialsdrew to aclose, itisbelieved
that Samuel Parris, the father of an accuser and the owner of
an accused witch, Tituba, aWest Indian slave, sold Titubain
order to pay her jail fees.! Pete Rose was perhaps the most
famous prisoner of modern time to be ordered by a court to
pay for the costs of hisincarceration. Presently, jail feereim-
bursement is authorized by statute in Kentucky aswell asin
several other states. These statutes embody the pragmatic,
fiscal policy that people who commit crimes, causing harmto
individuals and the community, should pay for a portion of
their incarceration costs, which are significant. Now, try tell-
ing thisto apoor client at sentencing when he or she cries, “|
can't afford to pay that jail fee.”

While attempting to avoid adebate over the wisdom or utility
of such fees, this article examines the law underlying court-
ordered jail fee reimbursement and possible legal challenges
to such orders and fees when representing indigent criminal
defendants. The statutory provisions establishing K entucky’s
jail fee are scattered throughout the Kentucky Revised Stat-
utes. The earliest provisions enacted by the General Assem-
bly can befound in KRS Chapter 534 of the penal code under
thetitle“Fines,” codified at KRS 534.045. Subsequently, sev-
eral other provisions were added to the penal code with the
enactment of the Kentucky Racia JusticeAct, codified at KRS
532.350, KRS532.352, KRS 532.356 and KRS 532.358. Addi-
tionally, KRS 441.265 discusses jail fee reimbursement as it
relatesto the county jailer’sauthority to collect fees. Finally,
KRS 439.179 authorizesjailersto collect the wages of anin-
mate allowed the privilege of work release in order to defray
the costs of incarceration.

The provisions, with some exceptions mentioned in the foot-
notes, do not appear to bein conflict. To answer the question
what process is due a defendant to be assessed a jail fee,
these provisions can be synthesized to require courts to con-
sider the following factors:

1
2

The actual per diem, per person, cost of incarceration.?
The cost of medical services provided to a prisoner less
any co-payment paid by the prisoner.?
Theprisoner’sability to pay all or part of hisincarceration
costs,* subject to the following limitations:
(i) The reimbursement fee shall not exceed 25% of the
prisoner’s gross daily wages or $40 per day;®
(i) Joint ownershipinany property, both real or personal,
shall not be considered as evidence of ability to pay;®
(iii) Theincome, assets, earnings, or other property, both
real or personal, that might be owned by the prisoner’s
spouse or family shall not be considered as evidence
of ability to pay;” and

3

(iv) The fee shall bear a reasonable relationship to the
person’sincome.®

The amount of the reimbursement fee may be challenged in
any appeal taken from the original conviction.® The person
affected by the payment order may also petition the sentenc-
ing court at any time to modify the jail bill to reflect any
changes in the financial status of the person.’® Other chal-
lengesto thejail fee, however, should be made at the time of
sentencing in order to preserve theissuesfor appeal. Consti-
tutional challenges, as applied to aparticular defendant, may
include: (1) an excessivefineschallenge; (2) an equal protec-
tion and imprisonment for debt challenge; and (3) preemption
challenges. Theremainder of thisarticle considersthese con-
stitutional challenges.

Excessive FinesChallenge

Theword “fine” was understood by drafters of the 8" Amend-
ment to mean a payment to a sovereign as punishment for
some offense. Any punitive forfeiture to the stateis subject
to scrutiny to determine if it violates the “excessive fines’
clauses of the 8" Amendment and section 17 of the Kentucky
Constitution.? KRS534.045 is codified in KRS Chapter 534 of
the penal code under thetitle“Fines.” KRS532.356 describes
thejail fee asone of several “sanctions’ the sentencing court
must impose upon a person’s conviction. Kentucky’s bank-
ruptcy courts have taken the position that the Kentucky Legis-
lature intended for the cost of incarceration imposed pursu-
ant to KRS 534.045 to be penal in nature, rather than compen-
satory, and thus excepted from discharge under the bank-
ruptcy code.r®

Despite these statutory referencesto the jail fee as a penalty,
at least one panel of the Court of Appeals has taken the posi-
tionthat thejail feeisnot afine: “Theincarcerationfeeinthe
present caseisnot inthe nature of afineor penalty. Rather, it
issimilar to an attorney’s fee recoupment, to be applied on a
graduated scale where the defendant can afford to pay the
cost or a portion thereof for his detention.”** This unpub-
lished case, however, wasreviewing thetrial court’sfailureto
hold a hearing on the defendant’s ability to pay and reversed
on that ground. It did not involve an excessive fine chal-
lenge.

Borrowing the United States Supreme Court’s* proportional -
ity” test used in analyzing whether a sentence violates the
“cruel punishment” prohibition of the 8" Amendment, the
Kentucky Supreme Court has adopted the guidelines dis-
cussedin Solemv. Helm, 463 U.S. 277 (1983), for determining

Continued on page 14
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whether afinerunsafoul of the prohibition against excessive
fines under section 17 of the Kentucky Constitution.® The
following factors are used to determine whether the fine is
excessive: (1) The gravity of the offense and harshness of
the penalty; (2) The sentence imposed upon other criminals
in the same jurisdiction; and (3) The sentences imposed for
commission of the same crime in other jurisdictions.'” These
factors provide a useful analytical framework for examining
jail fees.

(1) Whether thejail feeisdisproportionatetothegravity of
theoffense.

Under Kentucky’s scheme, the jail fee is limited to
misdemeanants.®® Thus, the maximum jail fee that could be
imposed based on a365 day jail sentence, at the maximum of
$40 per day, would be $14,600. Under Kentucky's scheme, the
longer thejail sentence, the more punitivethejail fee becomes.
In contrast, the maximum fine that can be assessed for aclass
A misdemeanor is$500.%° Further, thisfine cannot beimposed
upon any person determined by the court to be indigent pur-
suant to KRS Chapter 31.2 With poor clients, thejail feeis
often more punitive than thejail stay.

Most cases examining the issue of proportionality ook sim-
ply at thefairness of forfeiting aparticular asset owned by the
defendant and used in the commission of a crime® If the
asset was used in the commission of the crime, or purchased
with the proceeds of the crime, prosecutors can bank on courts
allowing its forfeiture. Thisline of casesisnot particularly
useful when considering thefairness of garnishing aperson’s
future wages for jail fee reimbursement. Interestingly, how-
ever, the United States Supreme Court recently ruled that pu-
nitive damage awards exceeding a single-digit ratio between
punitive and compensatory damages violates due process.?
Imagine the delight of plaintiff attorneys, and the horror of
the corporate defense bar, if the United States Supreme Court
had ruled that a punitive damage award could not exceed 25%
of acorporation’sgross profits. 1n most misdemeanor cases,
the defendant will seldom have made a profit from his crime.
Nor, in most misdemeanor cases, will the victim have suffered
serious economic losses. Yet the Commonwealth isawarded
up to 25% of the defendant’s gross daily wagesif heor sheis
given ajail sentence. Thisincentive to give defendants jail
time for crimesthat may not otherwise warrant incarceration
resultsin atype of inflation, inflating the plea recommenda-
tionsof prosecutors and subsidizing stiffer sentencesimposed
by judges.

(2) Whether thejail feeisdisproportionately morepunitive
than penaltiesimposed upon other convicted criminals
in Kentucky.

To answer this question, an informal survey was conducted
using the Public Advocacy’s e-mail system. The Mason
County Detention Center (MCDC), housing inmates from
Mason, Bracken, Fleming and Robertson Counties, chargesa

boarding fee of $25 per day to the county responsible for the
inmate. The fee is set by county ordinance, which provides
the fee isto be collected from the inmate for the responsible
county by order of the sentencing court.?® Approximately
7% of MCDC'stotal budget is made up of reimbursement and
other fees.* A $25 dollar per day jail fee presumes that the
person being charged earns $100 per day, which translatesto
$12.50 per hour based on an eight-hour workday.

By law, community labor islimited to a maximum of eight-
hours per day, five days per week.”> Male, Mason County
inmates may earn a $50 per day credit against the jail fee as
well asother finesand court costs by doing community labor
at the Mason County Recycle Center. Limited community
service opportunities may exist in other counties. Non-Ma-
son County inmates, and female Mason County inmates, may
earn the same credit by working at other community service
projects within the county responsible for their housing, if
and when available. MCDC also hasawork release program
for employed inmates. These inmates assign 25% of their
gross daily wagesto thejailer for aminimum $12 per day fee
up to amaximum of $40 per day.® The work release fee col-
lected by thejailer is credited against the $25 per day daily
boarding fee by the sentencing court and the prisoner is as-
sessed the balance.?”

An e-mail survey of other public defenders around the state
showed thefollowing. The Johnson County Regional Deten-
tion Center, housing inmates from Johnson, Martin, Lawrence
and Magoffin Counties, chargesajail fee of $30 per day.® In
Lawrence District Court it is assessed as a court cost, but not
in Magoffin District Court.® A $30 per day jail fee presumes
that the person grosses $120 per day, for an hourly wage of
$15.

The fee is $20 per day in the following counties: Wayne,®
Davies®! Hart,* Henderson,* Hopkins,* Logan,® Laurel ,*
Crittenden and Webster.” A $20 jail fee presumes the pris-
oner grosses $80 per day, earning $10 per hour. The Boyle
County Detention Center (BCDC) also charges $20.00 per day
for thefirst 10 daysand thereafter thejailer “ negotiates’ with
the inmate to see how much they can pay.* The BCDC col-
lects the fee directly from the prisoner, rather than through
the sentencing court, and the amount depends on the
prisoner’sincome and number of dependants.®

The Grant Count Detention Center (GCDC) charges District
Court inmates a$20 per day minimum “work release” fee, or
25% of the prisoner’swages not to exceed $60 per day, which-
ever is greater.® Additionally, according to a fee schedule
published by GCDC, Circuit Court inmatesare charged aflat
fee of $30 per day and inmates serving weekends are charged
$60 per day.** In practice, all inmates are ordered to pay the
fee regardless of their employment status.*

In Kenton County the jail fee is $5 per day.* In Madison
County the inmates pay a one time booking fee of $25.4 In
McCracken County, inmates pay $7 per day for weeknights,
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and $15 per day on weekends.*® Thereisno per diemjail fee
imposed by the Court or collected by the jailer in Rockcastle
County*® or in Lewis County. Becausethejail feelegislation
isnot being uniformly applied throughout the state, there will
beinstanceswherethejail feeisdisproportionately more pu-
nitive than penaltiesimposed upon other convicted criminals
in Kentucky. For example, 180 daysinjail in Fleming County
would cost the prisoner $3600, while in neighboring Lewis
County it would cost the prisoner only histime and opportu-
nity costs.

(3) Whether thejail feeisdisproportionately morepunitive
than penaltiesimposed for the commission of the same
crimein other jurisdictions.

Other jurisdictions have adopted prison reimbursement acts.*
At least two states, Michigan and Ohio, require the state to
institute a separate civil proceeding to obtain reimbursement
from an inmate.®® Another model of state jail fee legislation
simply gives prison authorities the power to intercept and
take funds that come into the possession of the prisoner; for
example, by reason of work release®® or by inheritance.®® Ken-
tucky, however, is among the jurisdictions, maybe the only
jurisdiction, whereit is permissible to mandate reimbursement
as part of the defendant’s sentence. Indeed, despite some
discretionary languageto the contrary,> many courtsfeel they
must assess a jail fee as part of the defendant’s sentence.?
Kentucky's scheme also mandates that the sentencing court
impose ajail reimbursement fee upon a prisoner that has com-
pleted his sentence and authorizes the court to enforce the
payment order through its contempt powers.® Within juris-
dictionsthat treat jail fee reimbursement asacivil matter, pris-
onerswould presumably retain many of the samerights, rem-
edies and defenses that an ordinary debtor would have in a
creditor-debtor dispute. In Kentucky, however, the debtor-
prisoner isstrictly at the mercy of the creditor-judgethat origi-
nally ordered the reimbursement fee.

Imprisonment for Debt and Equal Protection Challenges

If ajail feeis not afine, then it is a debt. Absolute, strict
criminal liability for failure to pay adebt would raise serious
guestions under section 18 of the Kentucky Constitution
which states, “The person of a debtor, where there is not
strong presumption of fraud, shall not be continued in prison
after delivering up his estate for the benefit of hiscreditorsin
such manner as shall be prescribed by law.”** Similarly, the
Equal Protection Clause of the 14th Amendment requiresthat
the statutory ceiling placed on imprisonment for any substan-
tive offense be the same for all defendants irrespective of
their economic status. To clear these constitutional hurdles,
the Kentucky General Assembly has essentially delegated to
the Judiciary the power to impose an income-based, usage tax
on personsincarcerated inlocal or regional jails.

A jail bill may not exceed 25% of the prisoner’s gross daily
wages or $40 per day.*® To illustrate, an inmate who lives off
of trust fund income, assuming he draws over $160 per day, or

in excess of approximately $58,000 per year, could be assessed
themaximum jail fee of $40 per day. The per capitaincome of
an average Kentucky resident is approximately $25,657, or
approximately $70 per day.” This average person could be
charged $17.50 per day. A person earning aminimum wage of
$5.15 per hour working eight hours per day for agross daily
wage of $41.20 could be charged $10.30 per day. A defendant
earning a poverty level income of $8,240, or approximately
$22.50 per day, could be charged only $5.63 per day.

In essence, the jail feeisaflat “sin” tax that burdens most
thoseleast ableto pay thetax. Thejail feeisset at sentencing
based on the defendant’s pre-trial income and employment.
After serving his sentence, however, unless the prisoner was
granted the privilege of work release, hisincome will likely
havefallento nothing. The current scheme placesthe burden
on the defendant to petition the court for a modification. In
the best case scenario, the defendant finds equivalent or bet-
ter post-sentence employment. Thispersonwould not qualify
for or desire amodification. In the worst case scenario, the
defendant finds ajob making less money or is unableto find
sustained employment. This person is likely to end up at-
tending a seemingly endless stream of show cause hearings
where the person is perhaps given more time to pay, but no
modification. Eventually, the person may be held in contempt,
be re-incarcerated and incur additional jail fees. And so the
cycle begins again. The coststo the criminal justice system
can be significant and can exceed the money received from
the indigent.

Neverthel ess, imprisonment to redress the intentional finan-
cial abandonment of one'slegal responsihilities, asin flagrant
non-support cases, has been upheld by the Kentucky Su-
preme Court.® Of course, prior to any incarceration the de-
fendant has the right to counsel and the constitutional and
statutory right to a hearing to determine present ability to
pay.® Query whether a prisoner serving a sentence for civil
contempt who isunable to pay adelinquent fine or child sup-
port obligation, and thus purge the contempt, should be as-
sessed a jail fee to add to the crushing debt owed to the
Commonwealth. The prisoner who cannot make bond is per-
haps harmed the most by the imposition of ajail fee. While
waiting for his or her case to go trial, the jail fee is already
accruing at ratein excess of the $5 per credit provided for by
Ruleof Criminal Procedure4.58, if that provision even applies
to offset jail fees. The prisoner, most likely, will not beéeligible
for work release or community labor until final sentencing. So
the decision to plead guilty becomes a predominately eco-
nomic decision.

Preemption Challenges

Finally, what about the defendant who is already completely
dependant upon the state for hisor her care prior to and after
a period of incarceration. In Bennett v. Arkansas® the Su-
preme Court held that a state may not attach a prisoner’s
social security benefits in order to defray the costs of incar-

ceration. The Social Security Act providesthat “none of the
Continued on page 16
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Continued from page 15

moneyspaid or payable. . . under [theAct] shall be subject to
execution, levy, attachment, garnishment, or other legal pro-
cess.” 8!

While the Social Security Act expressly forbids the attach-
ment or garnishment of social security benefits, it does pro-
videlocal and state correctional facilitieswith an alternative
remedy where abeneficiary isbeing incarcerated at state ex-
pense.®? The Social Security Administration (SSA) will sus-
pend benefits for any period of continuous confinement in a
correctional or mental health intitution for morethan 30 days
following a conviction for a misdemeanor or felony.®® The
SSA provides incentive payments to correctional facilities
for information leading to asuspension of benefits: $400 for
information received within 30 daysafter anindividua’sdate
of conviction and confinement; and $200 for information re-
ceived between 30 and 90 days after an individual’s date of
conviction and confinement.®* Such nominal paymentswould
do very little to offset the cost of incarceration assuming
they are even applied in that manner. However, thisis the
only remedy under the Social Security Act that Congress has
extended to the States.

In Kentucky, many courts have become collection agentsfor
local and regional jails. Kentucky law makes no express pro-
vision for the attachment or garnishment of social security
benefitsin order to defray the costs of incarceration.® Ken-
tucky Courts may instead rely on their contempt power to
collectjail fees.®® Payment of ajail bill is often made acondi-
tion of probation and conditional discharge of ajail sentence.
Arguably, Bennett supports the conclusion that a prisoner
or probati oner whose sole source of incomeis social security
cannot be held in contempt or revoked for his non-payment
of jail reimbursement fees. If so, Bennet precludes a trial
court from ordering such a prisoner to pay ajail bill under
penalty of contempt or as a condition of probation.

Conclusonsand Recommendations

Today, no oneisgoing to be sold into slavery in order to pay
off ajail fee. Yet, inthe current economic and political envi-
ronment, the temptation to balance budgets on the backs of
the disenfranchised, working poor will cause more jailers,
local government officials, county attorneys and judges to
seek jail fee reimbursement. We can attempt to persuade
them that the best interests of society are served by first
requiring them to meet theimmediate needs of their families-
food, housing, health care, child support - so their familiesdo
not need further assistance from the state. Rather than deter-
ring those impoverished from being able to succeed and be-
coming contributing members of society abetter policy would
be to have them contribute back to the community by their
work and taxes. Our long term societal self interest is to
reform their behavior, have them repair the harm to the com-
munity and restore them to non-offending, contributing mem-
bers of our communities. Nevertheless, the General Assem-
bly has given local elected officialsthe option to impose and

collect jail fees, but not without limitations. So, when our
clientsin the docket say to us, “I can't afford to pay that jail
fee,” we must translate that to mean, “1 want a fair and full
hearing into my ability to pay thejail fees.” We can demand
strict adherence to the statutory guidelines and protections
without debating the wisdom or utility of jail fee reimburse-
ment.

To achieve uniformity, proportionality, and compliance with
the law, jail fee schedules must incorporate the caps set in
KRS534.045(1). For example:

oy wage | CoDaly | sl Feeperdoy
$5.15 $41.20 $10.30 per day
6 48 12
7 56 14
8 64 16
9 72 18
10 80 20
n 88 22
12 96 24
13 104 26
14 112 28
15 120 30
16 128 32
17 136 34
18 144 36
19 152 38
20 160 40 (statutory cap)

Local elected officias should be encouraged to adopt a fee
schedule that incorporates the caps or to amend their current
fee schedule to reflect the caps. Additionally, judges must be
discouraged from simply rubber stamping the fee schedule
adopted by thejailer and local government officials, even one
that incorporatesthe fee caps set in KRS 534.045(1). For the
fee to bear a reasonabl e relationship to the person’s income,
pursuant to KRS 534.045(3), the court must consider the
person’s real, net income, and not simply their gross daily
wage. A full hearing into the person’s financial condition,
with strict adherence to the statutory guidelines, will
strengthen any concurrent or subsequent allegations of con-
stitutional violations.
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KACDL Works in Frankfort to Insure

Fair and Just Criminal Justice Laws

by W. Robert Lotz
KACDL LegidativeDirector

The 2004 Legidlative Session is over. This article touches
briefly on criminal justice bills which passed and bills which
did not pass with a focus on bills of interest to the criminal
defense practitioner.

AsKACDL'sL egidative Representative, | attended meetings
of the House Judiciary Committee and the Senate Judiciary
Committee, met with individual legidatorson pending legisla-
tion, assisted in drafting pending legislation and testified be-
fore the committees. The Kentucky Association of Criminal
Defense Lawyers is regarded as a positive and competent
source of information by most members of the legislature,
even though we often stand alone in our advocacy for citi-
zens accused or convicted of crimein this Commonwealth.

When | compare our laws and penalties to those in many of
our surrounding states, | see the positive impact of the legis-
lative presence which our organization has maintained since
its inception. Our Association has forged long-term contacts
with legislatorsfrom both partieswhen it comesto addressing
matters of criminal justicelegislation.

There are anumber of new crimeswhich will be added to the
criminal code or to other sections of the statutes. House Bill
108 creates the crime of fetal homicide. As passed, this bill
creates separate homicide offenses for the killing of an un-
born child while still in utero. Thisis probably the most sig-
nificant criminal justice bill passed by the legislature. To-
gether with other organizations KACDL was successful in
having a clause inserted preventing a conviction for fetal ho-
micide from triggering adeath penalty specification.

House Bill 7 makes it a Class D felony to use a scanning
device or reencoder to gather information from a credit or
debit card or to place information on the magnetic strip of a
different card with theintent to defraud. Thishill isaimed at
preventing “double swiping” of cards to capture information
and assist identity thieves.

SenateBill 86 createsanew crimeof Criminal Simulation. It
will be a Class A misdemeanor to use any product which is
designed to defraud an alcohol or drug test. Commercia manu-
facturing, marketing or distribution of such productsisaClass
D felony.

AsawaysKACDL opposed numerousbillsaimed at creating
new criminal offenses which did NOT passinto law. These
billsincluded an expanded definition of elder abuse, controlled
substance endangerment to a child, felony murder, inappro-

priate sexua conduct inthe pres-
ence of aminor, theft of day care
services, price gouging during
astate of emergency, publicin-
decency, and bad checks to
landlords as theft. Some of
these bills have appeared in
prior legislative sessions and it
isto be anticipated that attempts
to pass them will continue in
future legislative sessions.

KACDL will continueto oppose Robert Lotz

such bills.

Senate Bill 102, which would have created a new sexual of-
fense under Chapter 510 for using an electronic communica-
tion system in order to procure a minor or peace officer pos-
ing asaminor to commit certain sexual offensesdid not pass.
It died in the last days of the legislature. Asaresult, | would
anticipate that individuals engaging in this type of conduct
will be charged with attempted unlawful transaction with a
minor in the first degree, a Class C felony. | am not aware of
any change in the plans of the Kentucky State Police to be
ingtituting its own “sting” operation where police officers
cruise the chat lines posing as underage sexual targets.

A number of billswere passed amending current criminal stat-
utes, amending the penalties under current criminal statutes,
or adding to the consegquences of acriminal conviction. Most
of these bills were opposed by KACDL, but some of them
were amended in substantial aspects in an attempt to reduce
their effect wherever possible. Perhaps the most significant
billswereHouseBill 157, which will increasethe DUI service
fees by another $75.00, and House Bill 413, which will in-
crease court costs by $20.00. My local clerk hasinformed me
that House Bill 413 is aready being enforced and that court
costs have been increased. House Bill 71 increasesthefines
for handicap parking violations and Senate Bill 85 doubles
the fines for speeding in school zones. Senate Bill 145 en-
hances penalties for multiple convictions of indecent expo-
sure before minors. Asoriginally filed afirst offense was a
Class A misdemeanor and a second or subsequent offense
was a Class D felony. KACDL opposed this bill and was
successful in having it amended so that a second offenseisa
Class A misdemeanor and a third or subsequent offense is a
Class D felony but only if committed within 3 years of the
prior conviction.
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Numerous billswereintroduced aimed at enhancing the pen-
altiesand controlsfor sexual offenders. KACDL worked hard
to attempt to be the only voice speaking out against the in-
creased piling on of penaltiesfor such offenders. One of the
bills which passed was Senate Bill 189 which will prohibit
the employment of certain felonsin mental health and mental
retardation facilities. However this bill was substantially
amended from its origina version which would have con-
tained a blanket prohibition on all felons and would have
applied to al nursing homes. A number of billswere opposed
by KACDL and FAILED. These included House Bill 303
which would have prohibited registered sexual offendersfrom
being on or about school and daycare grounds, House Bill
312 and House Bill 366 which would have increased the
penalty for possession of child pornography to a Class D
felony, House Bill 43 which would have mandated sheriffsto
notify neighborhoods of sexual offenders under lifetime noti-
fication requirements, House Bill 205 which would have cre-
ated sexual offender chemical treatment programs, HCR 13
which would have created a sex offender management task
force, and Senate Bill 66 which would have expanded the
statute of limitations for civil suitsin child sex abuse cases
from5yearsto 20 years.

Intheareaof DUI Legidation, the only bill which passed was
the increase of service fees. KACDL opposed an attempt to
create anew zero tolerance per se DUI offense when driving
with any measurable level of a controlled substance in the
blood or urine. However thisissue may come up for hearing
during the Interim Session. A bill making certain “Kiddy”
DUIs into enhanceable offenses also failed to pass.

Inthe areaof Juvenile Justice Rep. Robin Webb was success-
ful in passing House Bill 550, an Omnibus Juvenile Justice
Bill. Among other things, thisbill prohibits the handcuffing
or other attachment of juveniles to stationary objects, pro-
videsthat if atimely detention hearing isnot held achild must
be released to their parents, eliminates a court’s authority to
grant DJJguardianship of ayouthful offender, eliminateshome
incarceration as a dispositional option for public offenders,
allowsfor adisposition of parental supervision, requiresthe
court to set conditions of probation and sanctions to be im-
posed upon violation, preventsjuvenileswho are under 13 at
thetime of commission of an offensefrom being classified as
juvenile sexual offenders because they are older when
charged, allows an assessment to recommend that a child not
be declared a sexual offender or receive treatment, provides
that a juvenile sexual offender receive credit for their treat-
ment program upon transfer to the Department of Correc-
tions, excludesjuvenile sexual offendersfrom the prohibition
on residing within 1,000 feet of a school or daycare, and re-
quires the PSI sexual evaluation before final sentencing of
youthful offenders to be done by DJJ evaluators rather than
the Department of Corrections. KACDL supported all of these
provisions of the bill. In response to a federal mandate the
bill also will amend the current law which allows youthful
offenders reaching 18 to be kept in the juvenile system for

another 6 months but only dlightly. In the final version the
youthful offenders can be kept in the system until the age of
18 years and 5 months. Robin Webb deserves our thanks for
this thoughtful and positive piece of legislation. Senate Bill
152 also passed which requires that juvenile petitions now
be reported to the principal of the school within 24 hours.
House Bill 6, which would have enacted the new interstate
compact for juvenilesin Kentucky, failed to pass, even though
KACDL had supported the Bill and been successful in having
arepresentative from DPA and arepresentativefrom KACDL
added to the state commi ssion which would be created under
theinterstate compact. | anticipate that wewill seethisbill in
the next session. Other juvenile bills which failed to pass
included Senate Bill 213 which would have changed therules
regarding incompetency to participate in juvenile proceed-
ings and Senate Bill 218 which would have restricted juve-
nile court authority over juveniles who are in the custody of
the Cabinet for Familiesand Children.

There will be little amendment to state law regarding drug
enforcement. A number of billswereintroduced in an attempt
to respond to the decision of the Kentucky Supreme Court in
Koatila vs. Commonwealth, Ky., 114 S.W.3d 226 (2003) hold-
ing that possession of some but not all the chemicalsor equip-
ment does not satisfy the statutory language for the offense
of manufacturing methamphetamine. Therewasatremendous
effort to reach some type of compromise or redrafting of the
|aws regarding methamphetamine manufacturing, trafficking,
and the possession and handling of precursors. In the end
the House's compromised legislation failed to pass the Sen-
ate. A Senate Bill, creating the offense of chemical endanger-
ment to a child, failed to pass the House. Asaresult Kotila,
and the subsequent decisions of the Supreme Court further
interpreting it, will remain the current status of the law regard-
ing methamphetamine manufacturing. Under Senate Bill 14,
which did pass, the KASPER database and reporting system
for prescription medicationsin Kentucky will be expanded, so
asto allow easier exchange of information between agencies
and police authorities and so as to allow computer based
searches of the data designed to pinpoint physicians, phar-
macies and consumers showing patterns indicative of drug
diversion. Under SenateBill 40, which a so passed, KASPER
data will now be admissible in administrative proceedings
aimed at M edi caid recipientswho may be using multiple phy-
sicians or pharmacies. Both of these bills were opposed by
KACDL. Inafloor amendment to House Bill 67, anew law
was passed allowing for theinvoluntary commitment of indi-
viduals for alcohol or drug treatment under the same basic
procedures ascommitment for mental illnessunder KRS Chap-
ter 202A. The law requires that whoever files the petition
guarantee payment for the treatment, essentially making the
law available only to the insured or wealthy. KACDL op-
posed thishill and it invites constitutional challenge. KACDL
supported House Bill 83 which would have created a clean
needles program for drug addicts and exempted such needles
from drug paraphernalia laws, House Bill 275 which would

Continued on page 20
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have created a nonviolent substance abuser parole program,
House Bill 359 which would have made the law against pos-
session of controlled substance not in original container in-
applicableto personshaving avalid prescription for the medi-
cation, and House Bill 547 which would have codified the
reguirement of anexus between firearmsand drugs beforethe
enhancement provision under KRS 218A.992 would apply.
Although these bills did not pass, KACDL will be supporting
their passage in future sessions.

In the area of the death penalty, proponents of its abolition,
both for adultsand for juveniles, were once again di sappointed
by the inability to bring these issues to avote. KACDL sup-
ported abill to require the complete regarding of all custodial
interrogations in capital cases which passed the House but
diedin Senate Judiciary Committee. TheAssociationiscom-
mitted to continue to support legislation regarding the man-
datory recording of interrogations, which isalso afundamen-
tal legislative goal of NACDL and the Innocence Project. On
a brighter note, along with others, KACDL did oppose an
attempt to create anew death penalty aggravator for torture of
achild, supported having the death penalty provision removed
from the controlled substance endangerment to a child stat-
ute before it died, and was successful in having the capital
consequences of fetal homicide convictions eliminated.

KACDL also opposed a number of other bills aimed at en-
hancing penaltiesfor criminal offenses or restricting accessto
alternative sentencing. These bills, which did not pass, in-
cluded House Bill 407 which would have placed numerous
limitations on the availability of shock probation, House Bill
329 which would have made leaving the scene of an accident
a felony under some circumstances, House Bill 354 which
would have made digital penetration an aggravated form of
sexual abuse, and Senate Bill 217 which would haveincluded
firefighters, EMT’s and rescue squads in the groups under
assault in the third degree.

There were a number of billsthat KACDL supported which
were kept alive by inclusion in either the House or Senate
version of the proposed budget. Should a special session be
called to pass a budget these bills may till have a chance of
life. They include House Bill 483, the public service student
loan assi stance program which would have provided payments
for the law school indebtedness of DPA and legal aide attor-
neys, aswell as prosecutors, who fulfill acommitment to con-
tinueworking in public service after graduation. KACDL sup-
ported thishill and will pushit inthe next Legislative Session.

SenateBill 64, creating atel ephonic behavioral healthjail tri-
age system, was successfully engrafted onto House Bill 157,
which increased the DUI servicefees. The new systemwill be
funded by an additional $5.00 criminal court costs, making the
total increase in court costs $25.00. Under the new system,
smaller local jailswill have 24/7 access by phoneto aqualified
mental health professional and more standardized responseto
mental health issues of prisoners.

House Bill 161, which would have eliminated the Criminal
Justice Council asit currently existsand replaced it with smaller
group under the control of the Justice Cabinet died in the last
days of the Session. It isimportant that all of our members
who serve on the current Criminal Justice Council renew their
efforts to participate in, attend and prove the continued vi-
ability of the Criminal Justice Council if they wish for it to
continueitsexistence. KACDL supported the continuance of
the Criminal Justice Council during the 2004 L egislative Ses-
sion.

In onefinal note, the Attorney General hasissued an opinion
(OAG 04-002) stating that the effective date for legislation
enacted during the 2004 Regular SessionisJuly 13. Thiseffec-
tive date applies to all legislation enacted during the recent
session, except for general appropriation measures and those
containing emergency or delayed effective date provisions

Thank youto KACDL and all of its membersfor allowing me
to represent you and your interests before the 2004 Legisla-
ture. Thanksto all of our memberswho took thetimeto make
phone callsto individual legislators or to send e-mailsor let-
ters supporting or opposing legislation. Thanksto all of our
board members who actually downloaded and reviewed the
ongoing legislative reportswhich | disseminated to them dur-
ing the session. Thanks to the L egislative Committee Mem-
bers who fulfilled their commitment to review and vote on
policy decisions regarding pending legislation. These mem-
bers reviewed my legidlative reports on a weekly basis and
took thetime to carefully vote their positions and bring addi-
tional issues regarding the language in the bills to my atten-
tion. Thanksalso to Katie Wood, our KACDL President, who
was availableto give me prompt policy decisionsintheday to
day turmoil of thissession. You can review the new legislation
in greater detail by going to the Legislation Research
Commission’swebsite at www.L RC.state.ky.us. ll

KACDL Membership Information

Bar members 1-5 years $75.00
Bar members 5+ years $150.00

Public Defenders: 1-5 years $ 50.00
Public Defenders 5+ years $100.00
Non-attorney $ 25.00 per year
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Charolette Brooks
Executive Director

444 Enterprise Drive, Suite B
Somerset, Kentucky 42501
Tel: (606) 677-1687
Fax: (606) 679-3007
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DPA WEeLcomEs Two New CommissioN MEMBERS

In June, DPA welcomed two new Public Advocacy Commission
members, Ken Schwendeman and MelindaWheeler.

Ken Schwendeman earned his
BS in Finance and Real Estate
from Eastern Kentucky Univer-
sity, where he was commis-
sioned through Army ROTC.
Heearned hisMaster of Public
Administration degree from
Easternin December of 2000. He
is currently working on his
Ed.D. in Education Administra-
tion from the University of Ken-
tucky Department of Educa-
tion.

Ken Schwendeman

Kenretiredinthe grade of Major fromthe U.S. Army on January
31, 1997, with varied assignmentsincluding command, Theater
Army level training operations, and counter-terrorism operations
in Saudi Arabia. Ken cameto the Department of Criminal Justice
on March 1, 1997, as Principal Assistant. On January 6, 1999,
Ken was promoted to Director of the Administrative Division.
Ken is responsible for personnel, budget and financial activi-
ties.

On June 16, 2004, Ken was appointed as Executive Director of
the Office of Legidlative and Intergovernmental Serviceswithin
the Justice and Public Safety Cabinet. The Office of Legidative
and Intergovernmental Services assumed the support duties of
theformer Office of the Kentucky Criminal Justice Council.

Ken also serves as alegidative liaison for the Department, and
isamember of the Justice Cabinet Strategic Planning Core Com-
mittee. He isthe agency representative to the Richmond Cham-
ber of Commerce, in which he servesasthe chair of the Chamber
Directory Committee. Kenisthevolunteer Secretary-Treasurer
for the Kentucky Law Enforcement Memorial Foundation.

MelindaL . Wheeler brings28
years of experience with the
Kentucky court system to her
position as acting director of
the Administrative Office of the
Courts. She is responsible for
the daily operation of
the Kentucky Court of Justice,
which supports the activities
of more than 3,400 court sys-
tem employees, including the
elected offices of justices,

Melinda Whesler

judgesand circuit court clerks.

The AOC also executes the Judicial Branch budget and isun-
der the direction of Chief Justice of Kentucky Joseph E. Lam-
bert. Chief Justice Lambert appointed her asacting director in
April 2004.

Ms. Wheeler started her extensive career with the AOC as a
pretrial officer in 1976, just after the reformation of Kentucky’s
courts through passage of the Judicial Articleto the state con-
stitution in 1975. Sincethat time, Ms. Wheeler hasheld avari-
ety of positions, including serving as general manager of Pre-
trial Servicesand Court Security and being named AOC Deputy
Director in 2000.

Ms. Wheeler has traveled throughout the country training
hundreds of professionalsfrom pretrial services, criminal jus-
tice, public agencies and private sector organizations. Her pre-
sentationsfocused on interviewing techniques, body language
interpretation, organizational design and management skills.

She has also represented the Kentucky Court of Justice on a
national and state level. She is a former president of the Na-
tional Association of Pretrial Service Agencies, and a current
member of the Kentucky Bar Association’s Joint Study Com-
mittee on Judicial Concerns, the KBA's Committee on Alterna-
tive Dispute Resol ution, and the Kentucky Task Force on Court
Security.

Ms. Wheeler is anative of Paintsville, Ky., and a graduate of
Paintsville High School and Pikeville College.

KBA AwaRrRD REcCIPIENT

Jerry Cox receiving the KBA President’s Speicial
Service Award from KBA President John W. Stevenson
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I NSTANT PRELIMS. M ANUFACTURING M ETHAMPHETAMINE
by B. Scott West

From time to time, the District Court Column will feature
“Instant Prelims,” a short checklist designed to help pre-
pare a cross-examination on one or more issues that fre-
guently occur in preliminary hearing. Recognizing that
defense attorneys often have a week or less between the
arraignment and the preliminary hearing, “ Instant Pre-
lims” isdesigned to give a succinct statement of the law on
the issue and a few tips on where and how to quickly get a
witness or evidence on a low-budget or no-budget basis.
The information or ideasin these short pieces will seldom
be new to anyone who does a lot of preliminary hearings.
However, these tightly packaged checklists may come in
handy for those with little time to brush up on the law.
Whether the goal isto get a dismissal, get an amendment to
alesser charge, or commit the Commonwealth to a version
of factsearly in the case, it is hoped that “ Instant Prelims’
will be useful. If anyone out there has an idea and would
like to submit for publication an“ Instant Prelim” of hisor
her own, please contact Editor Jeff Sherr.

Thisarticle deal swith the charge of manufacturing metham-
phetamine, and is primarily based on the Kentucky Supreme
Court’sholdingsin Commonwealth v. Kotila, Ky., 114 SW.3d
226 (2003), and Commonwealth v. Beaty, Ky., 125 SW.3d 196
(2003).

Much of thetimetherewill belittle adefense counsel can do
in apreliminary hearing other than to establish that the de-
fendant should not have been charged with the Class B
felony of manufacturing. Rather, he should have been
charged with alesser included offense of attempting to manu-
facture methamphetamine, conspiring to manufacture meth-
amphetamine, or unlawful possession of a precursor (ephe-
drine or pseudo-ephedrine). However, evenif counsel should
so persuade the judge, most cases are till going to be bound
over tothegrand jury, since RCr 3.14 requiresonly afinding
that a felony (as opposed to a particular felony) has been
committed. Nevertheless, bondsfor aB felony aregenerally
higher than bonds set on a C or D felony, and counsel may
be ableto get abond reduction from the District Judge, even
after the case has been bound over.

District Court Judges do have the jurisdiction, even after a
case has been bound over, to modify or set abond on acase.
RCr 3.14(1) specifically providesthat when the judge holds
a defendant to answer in the circuit court, that the judge
shall “commit the defendant tojail, release the defendant on
personal recognizance or admit the defendant to bail if the
offense is bailable.” While it is true that “control” over
bond passesto the Circuit Court “immediately” after acase

isbound over (RCr 4.54), thiscan-
not mean that juri sdiction passes,
or RCr 4.54would beexpresdy in
conflict with RCr 3.14(1). The
only reasonableinterpretation is
that the District Court can still set
the bond after apreliminary hear-
ing, but that the Circuit Court can

set a new or change the bond \' % . =
conditions, thereby trumping the | ) :
actions of the District Court. In e i

fact, local rule may dictate that B. Scott West

the Circuit Judge rather than the

District Judge decides bond questions after a case is bound
over, in which case you will need to inquire about getting a
bond hearing with the Circuit Court, during which you can
explain why your client should be facing a lesser charge
than manufacturing meth.

I.  Manufacturing M ethamphetamine, Generally

The present version of the manufacturing methamphetamine
statute is codified at KRS 218A.1432 and provides as fol-
lows:

(1) A person isguilty of manufacturing methamphetamine
when he knowingly and unlawfully:
(& Manufactures methamphetamine; or
(b) Possesses the chemical s or equipment for the manu-
facture of methamphetamine with theintent to manu-
facture methamphetamine.

(2 Manufacture of methamphetamine is a Class B felony
for the first offense and a Class A felony for a second or
subsequent offense.

For the Commonwealth to establish even probable cause,
much less, proof beyond a reasonable doubt, the Common-
wealth must show that the defendant either (1) manufac-
tured methamphetamine (that is, have a finished product),
or (2) possessed either ALL the chemicalsor ALL theequip-
ment necessary to manufacture methamphetamine, and had
the intent to manufacture methamphetamine.

A. Guilt Based Upon “ M anufacturing M ethamphetamine.”

A defendant is guilty under the first prong of the statute
when he “manufactures methamphetamine.” The prosecu-
tor will want to argue that this language, cast in the present
tense, does not require an actual finished product, but rather
requires only that the defendant isin the process of making
methamphetamine.
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The prosecutor may use an analogy such as the following:
“Judge, suppose I'm building ahouse. Right now, al | am
doing is pouring the foundation, using blocks and cement.
But if someone asks me what | am doing, and | say ‘I am
buildingahouse,” no onewill look at mefunny becausel am,
after all, in the early stages of building ahouse. No, | don’t
have a completed house, but | am nevertheless ‘building’ a
house. | am guilty of building a house, if that’s how you
want to say it. The meth statute is the same way, when |
begin the process of actually making methamphetamine, |
am “manufacturing methamphetamine,” even if | have not
yet got the finished product.”

How do you argue against that? The answer lies in the
Kotila case. In that case the Court gave an example of an
attempt to manufacture methamphetamine. Attempt, of
course, is alesser included offense of manufacturing. The
Court stated:

[A] defendant who possessed less than all the neces-
sary chemical sto manufacture methamphetamine could
be convicted of criminal attempt to violate KRS
218A.1432(1)(a) if hehad alr eady begun themanufac-
turing process. United Satesv. Smith, 264 F.3d 1012,
1016-17 (10" Cir. 2001)(though possessing less than
everything needed to manufacture methamphetamine,
defendant had begun the initial step in the manufac-
turing process, i.e., soaking the ground-up pseu-
doephedrine tabets in water). [Emphasis added.] Id.
at 245.

Thus, “ pouring the foundation,” isnot equivalent to “build-
ing the house.” Beginning the process of manufacturing is
not manufacturing.

B. Guilt Based Upon Possession of the Chemicalsor
Equipment

Theimpact of the Kotila decision with regard to possession
of chemicalsor equipment isnow widely known throughout
the state: “We construe ‘the chemicals or equipment’ to
mean all of the chemicals or all of the equipment necessary
to manufacture methamphetamine.”

Q Counsd must know in advanceof theprediminary hear -
ingwhat arethechemicalsneeded and what istheequip-
ment needed. Further, sincethere are various methods
of making methamphetamine (the ephedrine reduction
method for one, the red phosphorous method for an-
other), counsel must know which method is being al-
leged in the present case.

If you do not know the chemicals, equipment and pro-
cesses for making methamphetamine, it istimeto learn.
Althoughitisunlikely that achemist or other expert will
be testifying at the preliminary hearing, you can bet
that eventually an expert who does know how to manu-
facture methamphetamine will be testifying. How are

you going to cross-examine him or her if you don’t know
what it takes to make the stuff?

| am not going to state in this article —widely read and
availableto the public on the internet —where and how
you can learn how to manufacture methamphetamine.
But it is out there. (I myself learned from materials
supplied to me by the state through discovery in ameth-
amphetamine manufacturing trial. The state wanted to
present a“learned treatise” for the benefit of ajury, and
this“treatise” wasin fact ahow-to, step-by-step video.)
However you accomplish it, the time to learn what all
the chemicals or all the equipment necessary to manu-
facture is now, before you are appointed or hired to
conduct apreliminary hearing.

Q Find out at thepreliminary hearing what was seized.
Get an exhaustive list, either through testimony, or an
inventory of itemsseized. It helpsto havethe return of
a search warrant, if there is one, which lists the items.
But you must also find out what items were destroyed
there at the scene by HAZMAT personnel. In short,
get the entire universe of what was seized.

O Figureout yourself what ismissing and specifically
inquire about the missing items. You must establish
that at least one chemical is missing, and at least one
piece of equipment is missing. Do not rely upon the
officer’s knowledge to fill in the gaps. If you ask the
question “what chemicals are lacking, here,” you are
unlikely to get the answer “anhydrous ammonia and
lithium batteries.”

QO After establishingalack of chemicalsand equipment,
then and only then, test theofficer’ sknowledge of how
to make meth. The officer testifying will have either
been trained how to manufacture methamphetamine, or
he will not have been so trained. Find out. If he has
been trained how to make meth, then ask if the officer
believes that a batch of meth could be made solely us-
ing theitems seized or found at the so-called lab. If he
has not been trained how to make meth, bring out his
lack of knowledge sufficiently to ensure that hewill not
be used by the Commonwealth as an expert in the fu-
ture.

I1.Lesser Included Offenses.

If the state does not establish probable cause that the de-
fendant is guilty of manufacturing methamphetamine, the
Commonwealth may try to establish a lesser included of-
fense. Or, perhaps defense counsel istrying to establish an
even lesser included offense, in order to get the bond low-
ered. Hereistherange of lesser included offenses as | see
them. There may be more —knock yourself out.

Continued on page 24
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Continued from page 23
A. Attempt

In Kotila, defense counsel was denied alesser-included in-
struction for attempt to manufacture methamphetamine. In
holding that proof of manufacturing methamphetamine re-
quired afinding of possession of al of thechemicalsor al of
the equipment, the Kotila court foreclosed an attempt in-
struction based upon the mere possession of some but less
than all of the chemicals or equipment for the manufacture
of methamphetamine. Kotila, at p. 243. For example, if an
attempt chargeis based solely upon the possession of ether,
lithium batteries, and ephedrine pills, attempt to manufac-
tureis not satisfied.

However, the Kotila court did identify two scenarios where
a charge of criminal attempt to manufacture methamphet-
amine may properly lie.

Q Wherethe manufacturing process has begun. One
example of an attempt to manufacture methamphetamine
has already been given above—where aperson hasless
than all of the equipment or all of the chemicals, but has

already begun the manufacturing process. 1d. at p. 245.

O Wherea“defendant attempt[s], but fail[s], to obtain
possession of all of thechemicalsor equipment neces-
sary tomanufacturemethamphetamine.” Id. a p. 246.
For instance, where aperson arranged to purchase from
an undercover agent a complete lab contained in a U-
Haul. U.S v. Leopard, 936 F.2d 1138 (10" Circ. 1991).
Note that the Supreme Court, not thiswriter, placed the
emphasis on the word “all.” Thus, an attempt to get
some of the chemicals or some of the equipment will not
sufficefor attempt.

B. Possession of Precursor

Possession of ephedrine or pseudoephedrine or any of its
salts, isomers, or salts of isomersisillegal when such pos-
session is made with the intent to manufacture meth. KRS
218A.1437. ItisaClass D felony for afirst offense, and
Class C for asecond offense. Clearly, a possession of pre-
cursor charge is preferable to an attempt to manufacture
charge.

C. Conspiracy toManufactureM ethamphetamine

If there are more than one co-defendant, the Commonweal th
may attempt to establish a conspiracy to manufacture meth-
amphetamine. A conspiracy chargeisaC felony. However,
to establish probable cause the Commonwealth must show
at least some evidence of an agreement to manufacture. The
fact that three defendants went into a store to purchase two
boxes each of ephedrine should not immediately imply an
intent to manufacture methamphetamine.

What other reason could there be to purchase six boxes of
ephedrine, the Commonweal th may ask?

For one, maybethe three were conspiring only to unlawfully
distribute a methamphetamine precursor, codified at KRS
218A.1438. ThisisaClassD felony for afirst offenseand a
Class C felony for each subsequent offense. If the Common-
wealth has no other evidence of an agreement to manufac-
ture, argue that there is just as much probable cause to be-
lieve that the three were intending to sell the ephedrine to
another party. Infact, if no other chemicalsor equipment are
found on the three, why should manufacturing be assumed
instead of trafficking?

Also, aconspiracy requires not only an agreement to com-
mit the crime, but also an “overt act” in furtherance of the
conspiracy. KRS 506.050.

D.Facilitation to ManufactureM ethamphetamine

Thereisafineline between “facilitation” (KRS 506.080) to
manufacture methampetamine, and “complicity” (KRS
502.020) to manufacture methamphetamine. In both, ade-
fendant must aid and/or abet someone who is charged with
manufacturing methamphetamine. The basic differenceis
that an accomplice shares in the intention to manufacture
methamphetamine, whereas the facilitator knows that the
principal isgoing to manufacture methamphetamine, but oth-
erwise does not sharein theintention to make methamphet-
amine.

A classic exampleisthe girlfriend who loans her boyfriend
some money, knowing that heisgoing to useit to buy some
materials to make methamphetamine at another person’s
house. So far, she has just facilitated the manufacture of
methamphetamine. 1f, however, sheintendsthat heisgoing
to give her some of the finished product in exchange for her
money, sheisan accomplice.

If the Commonwealth is arguing accompliceliability rather
than liability as afacilitator, use the preliminary hearing to
establish just what evidence the Commonwealth has that
the defendant intended to complete the crime, as a partici-
pant.

I11. DoubleJeopardy | ssues

The law of double jeopardy is developing in the area of
manuf acturing methamphetamine.

A. Manufacturing M ethamphetamine & Possession of
Precur sor

Where manufacturing is based upon possession of all the
chemicals, and one of these chemicalsisephedrine, the Com-
monwealth may not procure convictions on both offenses.
However, if the manufacturing charge is based on posses-
sion of equipment, possession of ephedrine will constitute
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a separate offense because ephedrine is a chemical, not
equipment. Kotila, at p. 242. Thus, theimportance of estab-
lishing at the preliminary hearing exactly how the Common-
wealth intends to prove its manufacturing charge is under-
lined.

B. Manufacturing M ethamphetamine & Possession of An-
hydrousAmmonia

Kotila held that manufacturing methamphetaminewould not
preclude a charge of possession of anhydrous ammoniain
an unlawful container, because each requires proof of an
element the other does not. Where a charge of manufactur-
ing is based upon possession of chemicals, the statute re-
quires possession of ALL of the chemicals, whereas the an-
hydrous statute requires only possession of the one chemi-
cal. Likewise, the anhydrous statute requires possession in
an unlawful container, whereas the manufacturing statute
makes no referenceto containers. Thus, doublejeopardy as
defined by Commonwealth v. Burge, Ky., 947 S.W.2d 805
(1996) does not exist, for now.

C. Manufacturing M ethamphetamine & Possession of a
Controlled Substance (M ethamphetamine)

Where the possession of a controlled substance charge
under KRS 218A.1415 is based upon the possession of the
same methamphetamine that was the product of the manu-
facturing charge, thereisadoublejeopardy violation. How-
ever, where the methamphetamine is proven not to be the
result of manufacturing process (e.g., where methamphet-
amineresidueisfound on apieceof aluminumfoil), therewill
not be adoublejeopardy violation. Beaty, at pp. 212-213.

V. Conclusion

Kotila and Beaty ought to change the way practitioners
conduct preliminary hearings on manufacture of metham-
phetamine cases. Now, more than ever, there is a need to
“lock down” the Commonwealth into a set of facts, and pro-
nounce at the earliest opportunity on what theory it is bas-
ing its manufacturing charge. Is there a finished product?
Are al the chemicals present? Is all the equipment? Has
Defendant been overcharged? The preliminary hearing is
the first opportunity to get the answers to these questions,
under oath, preserved for posterity....and bond review mo-
tions. A

DPA ANNUAL CoNFERENCE AWARD WINNERS

Robert Lotz receiving the Nelson Mandela
Lifetime Achievement Award from Ernie Lewis
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TELLING YOUR CLIENT’S STORY IN A

PersuasiVE WAY THRoOUGH OPENING: A PRIMER
by Mark Sanziano

Verdict For You. NoWaiting

If it hasbeen truefor several hundred yearsthat “ Timewaits
for no man,” then it is now equally true that “no man waits
for Time.” If the 1960swere TheAge of Aquarius, it isnow
just after the Dawn in the Millennium of Mercury. Itisthe
season of instantaneous information on the internet and
coeval commerce. The photos of Life Magazine have been
replaced by the split-second glimpses of modern culture on
MTV. Full length newspaper storiesin the New York Times
and the Wall Sreet Journal have been replaced by a few
paragraphs and a headline, with graphicsin cinematic color,
no less, in the USA Today. Six minutes of interview on the
network news shows; maybe fifteen on Montel or Oprah.
People are moved to hold opinions, informed or otherwise,
on every topic under the sun at the speed of sound bytes.

In short, we have just kicked off the 21% Century and no one
waits for anything anymore. As a byproduct, no one is
impartial on any topic for any longer than she has to be.
Even now you are making up your mind whether to believe
these assertions, or to continue to read this article, or not.

Time is in greater abundance because we have learned to
lessen the amount we routinely need to live our, not neces-
sarily fuller, lives. And, eventhough, asWill Rogerssaidin
hisautobiography, “ half our lifeis spent trying to find some-
thing to do with the time we have rushed through our life
trying to save,” we still rush through our lives and have
begun to see as an anathemaanything which interfereswith
our efforts to spend the time we have been able to save in
recreational wayswhich lead to our personal comfort.

Despite the rhetoric about how jury service isthe right and
obligation of every citizen, service as a indentured serf in
the jury pool of thelocal judicial system is one such anath-
ema. Thosewho cannot get out of such servicewant it over
as quickly as possible so that they can move on with the
“more important” things they have to do.

It iswithin the framework of thisnew reality that thisarticle
takesabrief look at that moment inajury trial known as“the
opening statement of counsel.” With the view toward con-
vincing the reader that opening statement is a moment of
singular opportunity for counsel, | will show that the open-
ing statement is the legal equivalent of Merlin's Spell of
Making or Rumpelstiltskin’s Spinning wheel; that magical
process by which lead or, in the latter case, straw, may be
turned into gold, through the pure sorcery that is the es-

sence of the client’s story, persuasively constructed, and
vividly told.

Preliminarily Speaking

At the outset, it must be noted that opening statements are
not really “ statements” at all. They are carefully constructed
argumentswhich, whileincorporating the advocate’ stheory
of the case and using the emotional themes chosen by the
advocate to move the listener to action, are delivered in a
hybrid method of grouping facts and evidence in away to
make points, arranging the pointsin a persuasive order and
presentation of those points by using the ancient method of
storytelling.

Closefor Show. Crossfor Dough
DirectsareTooHard and OpeningsToo Slow

The four major phases of any trial are the opening, the di-
rect, the cross, and the closing.! In each phase, the goal is
either totell your story, to argue your case, and to advance
your theory; or, to tear apart the story, the argument and the
theory of one’s opponent. Historically, legal scholars and
members of the profession have raised cross-examination
and closings to a sort of filet mignon status within the trial.
Everything elsethat needsto bedoneisthetrial work equiva-
lent of White Castles. If you want proof, look at the offer-
ings on the library shelves and listen to your friendsin the
profession when they recount their famous victories

Posner and Dodd’ s book on cross-examinationisabest seller.
Anthologies of the best closing arguments delivered
throughout the long and storied careers of giants, locally
and nationally known, are published regularly. Almost al-
ways when you are entertained with a story of some great
triumph, by friend, foe or fabricator, that story has, at its
heart, some supposed verbatim rendering of abrilliantly de-
structive cross-examination or some eloguent closing argu-
ment which moved ajury to tears and to averdict in record
time.

But, look for a book on openings or direct examinations,
listen for the tale of the direct that won the case or the open-
ing which stole the hearts of the jury and you may aswell be
looking and listening for asymphony orchestrainthemiddle
of the Sahara.

Comparatively speaking, throughout the colorful, yet rather
static, history of the last 200 years of trial work, openings
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and direct examinations are the work of the Little Red Hen
while closings and cross examinations are the banquet upon
which all want to feast.

Openings: Persuasion Per sonified

What is wrong with this view is that it is undeniable that
openings are harder to craft — because they come before
evidence is actually received — and harder to deliver — be-
cause of the rules against “argument.” More importantly,
however, what is also, only slightly less, undeniable is that
openings are the tool favored by “persuaders.” In the rela-
tive vacuum that isthe case, at the point at which the open-
ing isgiven, persuasion can actually take place because the
jurors are wanting to know the truth and are wanting to be
ableto make up their minds. Inmy view, closingsonly act to
“attest” to that which isalready known, or believed, by the
jurors because of al which gone before. But, openings ac-
tually “persuade” because they are given at a time when
(almost) nothing has gone before. The minds of the jurors
are as tabula rasa as they are ever going to be during the
trial of the case.

Openings allow the advocate to take full advantage of the
rulesof primacy. And, whilethereisdebate among thewrit-
ersabout whichismoreimportant, primacy or recency, (both
of whichwill be discussed more later) thereis no debate that
the opening is the advocate's first and best opportunity to
movethejurors; emotionally to accept thetruth of the story,
rationally to accept thelogic of the argument, and intuitively
to accept that justice can only be done by delivering the
verdict for which counsel has asked.

Further, once a juror has made up his mind, once he has
actually taken a position, he — like all of usin every other
matter in our lives — will do everything possible to avoid
having to change his mind or alter his position. The juror
does not want to admit he has made amistake and thelonger
he holds hisopinion, thelesslikely heisto changeit and the
more likely heisto rationalize, or deny outright, evidence
adduced which isto the contrary.

Therefore, it isincumbent upon the advocate, the persuader,
to take all possible stepsto persuade the jurors at the earli-
est possible moment in thetrial and, again with due respect
to the voir dire, of course, that earliest moment is the open-
ing. The advocate must be prepared to open, (and must open)
fully, powerfully and persuasively. She must leave nothing
out of the opening which she believes is outcome determi-
native in the minds of the jurors. She must not leave any-
thing which is, actually, outcome determinative for later.
Don't leave anything for “later.” ThisisNormandy. If you
can take the beach now, you can take Berlinintime.

ToOpen or Not toOpen

Now, thereisplenty of contrary advice out there. Inhis1991
book, Trying Cases to Win, (Pages 132-136), Herb Stern

identifies the substance of the contrary advice:

“\Waive opening”

“ Consider waiving the opening”

“1f you open, be short and concise and don't give your
strategy away”

“1f you open, be sure to remain fluid and do not commit to
a position”

“1f you open, do so in a chronological fashion”

“1f you open, avoid telling specific facts and don't argue’
“ Opening is not the time to confuse the jury with facts that
are in dispute’

Before destroying such “wisdom” with the words of Edward
Bennet Williams:

I think the first impression you make onthejury is
crucial—you start with voir dire, if you haveit. Then
you make an opening statement. | don’t ever re-
member passing up that opportunity.... Your aimis
to present the best first impression of your case
and your client as possible....

In short, never waive an opening.
TheSeven L awsof Opening

Having advocated my insistence that an opening be given
in every case, this seems the opportune moment to touch
briefly upon the Seven Laws of the Opening.

Law 1: Rely on personal advocacy (ethos) during the open-
ing. Jurors believe that the lawyers know what actually
happened and they look to the attorneys for the truth. Be
the truth giver in the courtroom and understand that your
own personal credibility isthe key to the acceptance of your
theory of the case by the jury. Do everything to protect
your own personal credibility and, with every opportunity,
try to destroy the persona credibility of your opponent.
Never be seen asatrickster or agamesplayer. Craft different
ways to convey to the jury your own personal belief in the
rightness of your cause without violating the ethical can-
nons which prohibit your giving a personal opinion regard-
ing the facts.

L aw 2: Onceyou havecongtructed thetheory of thecaseand
chosen your emotional themes, stick to that one central
theory. (Logos) Repeat thethemes. Never waiver fromthe
“principle of the whole;” that one explanation which best
reconciles the greatest number of discrepancies. Do not
offer the jurors a“smorgasbord” of theories from which to
choose. Certainly do not offer theoriesthat actually contra-
dict each other. But, also, do not offer theories which “ap-
pear” to contradict each other. Do not cumulate theories —
weak ones on top of a stronger one — because you will, in
fact, only weaken your chancesto have the jury accept your
strongest theory. Doing so aso hurts your personal cred-
ibility.

Continued on page 28
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Continued from page 27

As acorollary, your central theory must account for every
fact, not just the factsin “your case.” First, thereisno such
thing as “your case” and “their case.” To thejury, thereis
only “the case” and both counsel are held responsiblefor all
the facts. You must account for every indisputable fact
(facts beyond change) in “the case” when you form your
theory. Thisis especialy true when considering the indis-
putable “bad facts’ of the case. If your theory fails to
account for even one indisputable “bad fact,” the theory
will fail and thejury will find against you. Every “bad fact”
must be accounted for in your theory and to “account for”
such facts means to make every such fact work for you in
support of your theory. Remember the four levels of advo-
cacy regarding indisputable “bad facts:”

Level 1: Isto deny the existence of thefact. Ac-
tually, thisisnot advocacy at al. It isthe height of
lunacy.

Level 2: Is to admit the fact’s existence but to

never mentionit. It isto hide from the fact.

Level 3: Istoadmit the existence of thefact to the
jury and to draw the sting of the fact away from
your opponent.

Level 4: Istoshow that thefact actually supports
your theory. Itisthe highest level of advocacy. It
isto usethefact, in an affirmative way, to support
your theory.

Be cognizant that errors must be preserved but, do not try
the case for the appeal. Try the case to win at trial and to
have the verdict stand up on appeal. Give away anything
which you cannot keep and every point that you cannot win
which is not central to your overarching theory. Try the
case on the one or two points upon which everything else
turns.

Law 3: Makethecasebigger than thefacts. Findtheemo-
tional appeal, the dominant emotion, of the case (pathos).
Move the jury by showing them that the case stands for a
principle larger than the facts or by resting on an emotional
appeal that will sway them. Thisisthe difference between
being legally right and being righteous. Thisiswherelearn-
ing about the attitudes and views of jurors on voir dire can
be used with great aplomb.

Laws 4 and 5: Primacy and Recency. What is said first
(primacy) and what issaid last (recency) isremembered best.
Thereisdisagreement about whether Primacy or Recency is
most important. | come down on the side of Primacy. But,
there is very little disagreement, if any, that you must be
powerful both when your start and when you finish. What
isto be minimized must be left to the middle. Be powerful
when you first get up on your hind legs. Don’'t wind-up.

Use a hook, or an emotional theme, to gather the jurors to
you from the outset. Make your strongest point out of the
box. When you wrap-up, be powerful. Be memorable. For-
get about legalisms; talk like a human being, not a lawyer.
Forget presumptions—whether of innocence or otherwise—
and the burden of proof. Leave law school behind and go
back to being the person you were beforelaw school twisted
your mind and affected your carefree personality. After all,
none of the jurors (most likely) went to law school and are
quite happy that they didn’t.

Law 6: Frequency. Repeat thethemes. Repeat the strong
evidence; more than once and in more than one way. Paint
mental picturesby presenting the evidencein small, memo-
rable, bites.

Law 7: Vividness. Paint your casewith word pictures. Use
demonstrative evidence. Bring the case to life in a three-
dimensional way. Usetheblackboard, aflip chart, overheads,
diagrams, power point presentations, computer-generated
presentations, physical evidence, photographs, blow-ups
of photos or prior testimony, and experiments (only after
trying them out before hand, of course). Remember, while
evidence must be accurate and authenticated before it is
received by the jury, demonstrative aids do not bear those
burdens.

Constructingthe Opening

One of the key things to remember as you begin the con-
struction of the opening is that organization persuades as
much as content. Put another way, it can be said like this:
Theorder in which you say what must be said, isasimpor-
tant as what you ultimately say. That having been said, it
will be easy to describe the two main ways in which open-
ings are given and to show why these methods are
unpersuasive.

1. Chronological (story of the event). The chronological
narrative is the most common way that lawyers open. Itis
nothing morethan alisting of thefactsand eventswhich the
lawyer intendsto prove and which, by implication, thelaw-
yer believes areimportant to thejury’s understanding of the
case. These facts and circumstances are presented in the
order in which they occurred.

2. Witness-by-Witness (story of thetrial). Thismethod of
opening is just what the title says: it is a recitation by the
attorney of each person he intends to call, in the order he
intends to call them, with an exposition being made after
each name concerning what the person to be called will tes-
tify to.

Both of these approaches are seriously flawed. If the pur-
pose of the opening is to persuade, then neither of these
approaches does that. Additionally, to the extent that an
opening argues the party’s case in order to be persuasive,
neither of the above approachesis, in any sense of theword,
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an argument. To note the factsin a blindly chronological
order or inthe haphazard fashion in which they would come
into evidence through the witnesses called at trial is every-
thing short of compelling and no where near persuasive.

3. Groupingfactsand positions. Theproper approachisfor
the advocate to group the facts and the evidence in support
of particular pointsto be proven. Then, to take those group-
ings of facts and evidence and organize them into an order
based upon their persuasive force. Thisis not to say that
this method ignores chronology and witnesses. It doesn't.
But it uses partial chronologies and the witnesses as foot-
notesto the credibility of the advocate’ sargument. The open-
ing attacks and defends points in depth and references the
time-frames of the case and those witnesseswho play apart
inthefull explication of each point.

4. Tellingastory. Another method of openingisthetelling
of astory. Inthisstorytelling method of opening, apremium
is placed upon describing the emotion of the case and how
the actions taken by the peopleinvolved were motivated by
the emotions they felt at the time they acted. However,
admittedly, very few of us are Hans Christian Anderson or
one of the Grimm boys and constructing an interesting and
compelling story from start to finish is an exercise that is
difficult to do. However, within points, all of us can bring
together thefacts, law and emotion to create the scenario for
persuasive argument. Within a point, all of us can show a
jury why people did what they did. Using archetypes and
universal themes, we are able to construct an argument that
maintains a*“ story line” throughout the course of the open-

ing.

| am abeliever in the storytelling method when itisused in
connection with the grouping of facts and evidence to make
points, asabove. | believethat the use of this“hybrid” kind
of opening allows for the advocate to bring out the best of
herself by forcing the advocate to think about the case from
both the head and the heart.

Deliveringthe Opening

It does little good to describe all that has gone before if the
actual giving of the opening isignored. And, so, a series of
important points must be made regarding the delivery of the
opening.

Bethoroughly prepared and appar ently extempor aneous.
Because of thelarge number of trial advocacy courseswhich
have taken aroot-hold in the law schools around the coun-
try, it should not be necessary at this point to say this: Don’t
read your opening. But, because of the continued insis-
tence by counsel toviolatethisrule, it bearsrepeating: Don’t
read your opening. Infact, it isabad ideato use scripts of
any sort at every stage of the trial. If atopical outline is
necessary in order to keep the organizational structure of
the opening straight, that is all that should accompany the
speaker to the podium.

| also do not espouse the memori zation of the opening. Itis
amuch better ideato be thoroughly familiar with the facts of
your case and to allow the words to come to you at the
moment they are needed. Never form thewordsthat you will
use before actually saying them.

When the advocate has his head buried in the words on the
page, he loses the opportunity to watch the listener and to
pick up those subtle clueswhich indicate whether the speaker
ismaking progressin hisgoal of persuasion. Additionally,
when one reads or delivers a memorized speech, she does
nothing to enhance her personal ethos and credibility with
thejury.

Part of thisisdueto therigid or stilted way the words come
out of the speaker’s mouth in those situations. Part isdueto
the speaker’s loss of the opportunity to use emotion effec-
tively; and to use any part of his body to convey the story,
at all. Theability to use exhibits and/or demonstrative aids
isall but nullified when the advocate has his head immersed
in the written word or his mind engulfed by the task of re-
membering what comes next.

It bears repeating that the thoroughly prepared advocate
will havethe ability to form thewordsthat are needed in the
moment that they are needed. It is nothing magical that
allowsfor this. It isthe speaker’sintellect combined with a
consummate knowledge and command of the facts that al-
lows for what can be described as a sort of prepared elo-
guence.

Nowind-ups. Don't start off your opening by talking about
how thetrial will proceed, or what all the different procedural
variables are that the jury might witness. Most likely, the
judge has already done that, to some extent. Even if she
hasn’t, the jury could care less. The juries of today are
savvy and informed enough to know what will happen; even
if only in a general way. What they want to know is who
they are supposed to vote for and why nobody has told
them that as yet. Besides, you don’t have enough time to
explain everything. There areaways some variableswhich
don’t come up enough to warrant their being mentioned or
which you forget about.

Remember thewordsthat followed theinitial strikesin Iraq
last year: Shock and Awe. When you first stand up to de-
liver your opening, use the ethos/pathos/logos of the case
to bomb your opponent. Do not waste even asingle minute
warming up the crowd or warming up to them.

Do not delay thewarm-up to alater point inyour opening. A
new trend that | have seen from judging law school mock
trial competitionsisto drop abomb at the very beginning of
the opening and then, after aone minute barrage, do asix to
ten minute warm-up; explaining everything from who the
advocate is and where she comes from to a detailed exposi-
tion of every phase of thetrial. Forget thewarm-up entirely.

Continued on page 30

29



THE ADVOCATE

\olume 26, No. 4 July 2004
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Do not bore the jurors. Once you have landed at the beach
of Normandy, proceed to take the beach and begin moving
toward Berlin.

L ength of the opening. After you have shocked and awed
the jury and have moved into the very heart of your story or
argument, how long should you go on? On this point, |
cannot say anything in any better way than Stern. You
deliver the opening for exactly as long as you have to in
order to make all your points and then you stop. You do not
open for amoment longer, nor amoment shorter than it takes
you to get the job done.

Use of the podium. This | leave to the discretion of the
advocate. Thereis literature on both sides of thisissue. |
believe that power can be achieved from behind the podium
aswell asfrom other areas of the courtroom. On the other
hand, | also believethat the attorney will begin to lose power
as he or she approachestherail of the jury box. The consci-
entious advocate must give thought to the i ssues surround-
ing the use of space in the well of the courtroom aswell as
the invasion of the personal space of the jurors.

However, whether one uses a podium or not, one must man-
age “movement” during the opening. Too much movement
can be distracting. Standing like a statue behind a box can
lead to akind of group hypnosis. Some movement must take
place but all movement should be with a purpose. Move
from point A to point B to help in thetelling of the story (to
indicate another venue, a different date, or a different
speaker/point of view) or to abtain and use an exhibit or
demonstrative aid, or to accomplish some other purpose
which isessential to persuading the jury that this version of
the story is the true one.

The use of exhibits and demonstrative aids. Thisisthe
earliest moment in which to instill in the jury a sense of
confidence in you, and your version of the facts. The way
to convey to the jury that their sense of your personal cred-
ibility (ethos) isnot misplaced isto usethe exhibitsthat will
be entered into evidence during the trial. Show the gun,
read the letters, hold up the prior record, pile up the drugs,
show the photos, all of which will beintroduced through the
witnesses. Givethe jury all the corroboration of what you
say to them asyou can. The exhibits serve as the footnotes
to what you are saying. Don’t rely solely on your personal
credibility if you have the evidence to back-up what you are
saying.

The use of illustrative or demonstrative aids in opening is
somewhat easier to do because the rules governing the use
of such aidsisnot asstrictly regulated asthe use of exhibits.
Demonstrative aids do not prove things in and of them-
selvesand will never be admitted into evidence. Inorder to
make the opening vivid and, by definition, memorable and,
hence, persuasive, use such aids. Draw diagrams on the

blackboard, write words on the board, or on an overhead
transparency. Even computer generations that are not in-
tended to be introduced may be fair game here and
PowerPoint presentations can be modified to allow for the
creation of illustrative aids.?

Here, the creativity of the advocateis challenged and should
beexplored in abrainstorming session prior totrial. Counsel
should endeavor to use those tools and technologies that
exist in order to enhance his or her presentation in order to
make the presentation more powerful and persuasive.

Unpleasant facts. Generally, we areloatheto call people
liars, cheats, thieves, murderers or to say other unpleasant
things about our fellow travelers; at least, most of us were
brought up that way. We choose to look for alternative
ways to describe people and events which do not tend to
shock the hearer or which are designed to make the hearer
not dislike us for commenting on the person or event.

I do not take the position that all of our upbringing must be
stowed away under counsel tablewhenwe aretrying acase.
Our first instinct should be to search for alternative ways of
describing others. However, sometimesit iscrucial that we
call people, events or things the way they are; however
unpleasant that might be. When those situations arise, we
must not be afraid of what the jury will think of us. If we
expect the jury to say the same thing to us at the end of the
trial, we must not be afraid to say it to them during the course
of thetrial; and, that includes the opening.

The key to knowing when to say something unpleasant or
when not to do so isin the analysis of the case. Once you
identify what you must have or prove in order to win, then
you open on it as strongly as you can no matter how
unpleasant or uncertain the claim. For example, if you can-
not win unless a certain witness is disbelieved, then you
must unhesitatingly promise to prove that witnessis lying
and you must find away to convey that heisaliar to thejury
in the opening.

Opening second. The attorney who opens second isalways
at adisadvantage. If the plaintiff or prosecutor has opened
fully and powerfully, the responding party’s counsel can
never achieve Level Four-type advocacy because the jury
will never hear thelawyer’s explanation before they hear the
accusation from the other side. Any response to damaging
facts will, by necessity, sound like an excuse and not an
explanation.

Nonetheless, the advocate who follows a forceful and full
opening by her adversary must still open fully and power-
fully. She must not “respond.” She must give the opening
she would have given had she gone first.

In going second, the advocate must ignore the opening of
the adversary and develop the points and evidence in the
order which is best suited toward persuading the jury of the
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rightness of this, alternative, position. He starts with an
empty table and begins to construct his model, the better
model asfar as heis concerned, and picks up the questions
and challenges of his opponent as he goesalong. He pros-
ecutes his case and does not take defensive positions. He
realizes that, because the order of what he hasto say is as
important as what he says, he must give his opening in the
way that it was planned.

Conclusion

Inclosing, thereisreally no need to reiterate the main points
except to say that one must never underestimate the possi-
bilitiesfor persuasion inherent in the carefully prepared and
powerfully delivered opening. The “winner” of thetrial is
likely to be, as Stern says, “the one that gets there firstest
with the mostest.” Keeping the principles set forth, above,
in mind gives you the chance to do just that.

Mark J. Sanziano
Sanziano & Wood, P.S.C.
114-116 S. Main S.
Somer set, K entucky 42501
Tel: (606) 678-4230; Fax: (606) 678-8456
E-mail: mark.stanziano@stanzianowood.com

Endnotes:

1. With due apologiesto voir dire, whichisall but gonein
federal courtsand isfast disappearing in the state courts. If
oneis lucky enough to be able to conduct meaningful voir
dire, then that phase is the first opportunity for counsel to
establish hispersonal ethoswith thetriersof fact. However,
even where significant voir direis allowed, the opening is
the still first opportunity for counsel to argue her client’s
story of innocence, or reduced culpability with a view to-
ward persuading the jury to believe that counsel isthe truth
giver inthe courtroom.

2. Power point can also be utilized to show exhibitsin a
rather more persuasive way than simply picking them up
and waiving them around. Less frightening, aswell, espe-
cially when showing a gun or other dangerous weapon. i

DPA ANNUAL CoNFERENCE AWARD WINNERS

Frank W. Heft, Jr. (R), receiving the Professionalism & Excel-
lence Award from Ernie Lewis (L) and Kent Westberry (Center)

Sara Cunningham acceptin the Anthony Lewis
Media Award from Ernie Lewis for Louise Taylor

'__','....-_ g
g

" Bette Niemi recaving
the Furman Capital Award from Ernie Lewis
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PAROLE ELIGIBILITY: THE SAGA CONTINUES
by Robert E. Hubbard, CCDI
In the July 2003 issue of The Advocate Dave Norat re- : .
. . . Comparative History Data
viewed the then current parole statistics for fiscal year FY 83-84. FY 1992-93 thru FY 2002-03
2001-2002 and addressed what parole eligibility meant in 60% - ’
reality. Withtruth-in-sentencing lawsresulting in harsher jgif ] Parole
sentences, parole eligibility dates are slow in approach- 300/: Deferment

ing. Further, sex offendersare often precluded from meet-
ing the Board until successful completion of the Sex Of-
fender Treatment Program; some may never meet the Board
at al. While violent offenders, with sentences requiring
service of 50% or 85% to the Board, seetheir initial parole

20% 1

—e— Serve Out

//VA/H—*—/\\,T‘

10% -
0%

& ﬂ*ia"ia""a"if‘. &+ *‘dﬂ*ﬁ‘#‘:f&h
- Lol

* 146 residents not seen due to sex offender status.

review dates as adistant dream. All

?f: those ('ion's': d?ram;gtstis %e' W(;]fen Comparison Data for All Type Interviews Conducted FY 83-84, FY 92-93 thru FY 02-03

e opportunity tom e Board fi-

nally arrives, there are no guarantees Fiscal Yeor | 1983 | 1992 | 1093 | 1094 | 1995 | 1996 | 1997 | 1998 | *1999 | 2000 | 2001 | 2002
of what the outcomewill be. 1984 | 1993 | 1994 | 1995 | 1996 | 1997 | 1998 | 1999 | 2000 | 2001 | 2002 | 2003
Paroleligibility should nolonger be Parole 55% | 39% | 39% | 36% | 33% | 30% | 26% | 31% | 25% | 29% | 31% | 41%
considered and treated asacollateral | Deferment | 38% | 37% | 34% | 32% | 33% | 37% | 41% | 35% | 35% | 36% | 40% | 33%
consequence. Paroleisareal and di-

rect consequence of the conviction, | SEVeOU | 8% | 24% | 27% | 32% | 34% | 33% | 336 | 34% | 30% | 34% | 29% | 26%
and with it come considerations and | «146 residents not seen by the board due to sex offender status

ramifications that must be discussed

to properly advise aclient. As such, theimportance of the | For fiscal year 2002-2003, 5,894 of the 12,680 individualsin-
prlact|C| ng ftt')fomey sst:tggWIIe%%eed an_(il _Undffir standi r][?] of pz terviewed by the board were for initial parole hearings. Of

role cannot be over - Ingeed, 1t 1S often one the most | that number, 1,668 (28%) individual swere recommended for
important and initial considerations of the client weighing | parole. Of theremaining 72%, 2,281 (39%) were deferred and

the advantages of entering a guilty plea. Proper advance | 1 945 (33%) were ordered to serveout their sentences. In FY
information _i n this area can often mean the difference be- [ 2002-2003 anindividual, uponinitial review, had an approxi-
tween effective and |_neffect|ve assistance of counsel. Lets | mate 1 in 3 chance of making parole, comparedtoalin 6

take alook at how fiscal year 2002-2003 compares to the | chancein FY 2001-2002andalin 11 chancein FY 1999-2000.

past.

TTePQOlngirgO%(;nggocéeilZ,Ggo pf{ir;)rl]e Parole Board Actions - Initial Interviews

Interviewsin -cUs. Accordingtothe FY 1999-00, FY 2001-02 vs. FY 2002-2003

Kentucky Parole Board statistics compiled 45Y45%., 46% o,

by the Department of Corrections for fiscal e -89 399 6

year 2002-2003, 12,680 individualswereinter- o % D FY1999
viewed/reviewed by the board for either an A o0 18% mFY2001
initial appearance, aparolerevocation review > OFY2002
or deferred review. InFY 2001-2002 the Parole ]

Board reviewed only 11,490 offenders. Thus, . Parole Deferment Serve Out

thefigureSfor FY 2002-2003 represent an in- Note: InFY1999-2000there were 146 inmateswhowere eligible for parole based ontime served but were not seenduetofailureto
crease Of 11190 |nd|V|dUa|S$en by the Par()le complete sex offender treatment programs.

Board. Available datareflectsthat the number
of individua sreceiving parolein FY 2002-2003 iséat the highest
level sinceprior to 1992. Thisfigure also represents a10%
increasein the number of individuals paroled over last fiscal
year’'snumbers. Additionally, defermentsare at their lowest
level (33%) since 1994 and serve-outs at their lowest level
(26%0) since 1992.

Deferralshaveabetter chanceof parole. A deferral iswhen
the offender istold hewill have to serve an additional num-
ber of months before the Parole Board will again review his
case for possible parole. Thisisalso known asa“flop” in
the prisons. The Board's statistics show that if an offender
wasgiven adeferral(s) the offender will have abetter chance
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of bel r_19 paroled & thair next appearance before the Bo?rd Life Sentences Paroled by the Board (1995-2002)
following the deferment. However, an offender may receive
more than one deferral before being paroled. i Total
Fiscal Year | Paroled . % Paroled
_ _ Interviewed
InFY 2002-2003 the Parole Board interviewed 5,094 deferred
cases. Of those deferred cases, 3,347 (66%) were recom- 1994-1995 3 7 0.43%
mended for parole, 1,008 (20%) received an additional defer- 1995.1996 0 . 0.00%
ment and 739 (14%) were ordered to serveout. These statis- ) i
tics do not indicate how many deferrals an individual may 1996-1997 1 6 0.17%
have received before being granted parol e and, unfortunately,
there is no information reflecting the average length of a 1997-1998 0 3 0.00%
deferral (s) given before paroleis granted.
1998-1999 0 0 0.00%
Parole Board Actions - Deferred Cases 1999-2000 1 12 0.08%
Interviewed/Reviewed
FY 2002-2003 2000-2001 2 14 0.14%
2001-2002 2 17 0.12%
6,000
TOTAL 9 74 0.12%
5,000+

Paroledigibility: In anutshell and compar atively speak-
4,000 66% ing. Although anindividual will morelikely receive adefer-
ment (39%) rather than being paroled (28%) at their initial
hearing before the Board, there has been an overall increase
in the number of individuals released on parole since FY
2001-2002; 31%in FY 2001-2002 vs. 41%in FY 2002-2003.
Thisoverall 10% increasein paroleisdueto decreasesinthe
overall number of total deferments given and the reduced
number of individuals ordered to serve-out their sentence.
Also, an individual had a significantly greater chance of
making parole coming off of one or more deferments (66%6)

3,000

2,000

Recommended for Additional Serve Out

Parole Deferments than making parole at aninitial or first hearing (28%). Fur-
ther, in FY 2002-2003 an individual also had a 7% greater

chance of being paroled following revocation than during
FY 2001-2002; i.e. 1%in FY 2001-2002 vs. 8% in FY 2002-

Paroleviolatorsaretheleast likely to beparoled. InFY
2002-2003 the board interviewed 1,692 individual swho had

been returned as paroleviolators. Of that number, 140 (8%) 2006,
wererecommended for parole, 930 (55%)
received additional deferments and 622 ] ]
(37%) received serve-outs. In FY 2001- FY 2002-2003 Parole Board Action - Comparison
2002, the Board reviewed 1,789 parolere- Parole vs. Deferment vs. Serve Out
vocation cases. Only 17 individual s (1%) 70%- 66%
were recommended for parole, with 1,138

60% 55%

(64%) receiving a deferment or an addi-

tional deferment and 634 (35%) beingor- | 50%- 39% 37% I Initial Hearing
dered to serve out their sentences. Asyou

40% 33% i
will note, in FY 2002-2003 serve-outs, fol - B Deferred Hearing
lowing aparolerevocation hearing, areon 30% 20% O Parole Revocation
the rise. 20% 8% % Hearing

10%-

Only 2 offendersserving alife sentence
were paroled in FY 2001-2002. In FY 0%
2001-2002, 17 offendersserving alife sen- Paroled Deferred Served Out

tence saw the Parole Board. 15 were de-
ferred and 2 were recommended for parole. At the time of
this writing no additional statistics related to this area of
interest for FY 2002-2003 wereavailable. Continued on page 34

33




THE ADVOCATE

\olume 26, No. 4 July 2004

Continued from page 33

Parole Guiddinesarein placeand working. Sincewelast
reviewed Parole Board statistics within The Advocate, the
Parole Board has adopted and implemented objective based
parole guidelineswhich are utilized during the decision mak-
ing process. These guidelines contain both an offense se-
verity index and a risk assessment score that provide the
Board with information asto thelikelihood of anindividual’s
success on parole. These guidelines further enhance the
Board's credibility and accountability and make more con-
sistent the decision-making process. In comparison to the
past, FY 2002-2003 statistics indicate we may very well be
realizing theintent of these guidelines. Nevertheless, parole
isstill discretionary.

CantheBoard’sdecision bereconsidered? Anindividua,

whose parole has been revoked, rescinded or denied by de-

ferment or serve-out, may request an appellate review by the

Board. The request for reconsideration by the Board must

be received within twenty-one (21) days of the date the

Board'sfinal disposition is made availableto theinmate. If

not received within 21 daysthe request will be denied. The

review will only be conducted for one of the following rea-

sons:

* |f thereissignificant new information that was not avail-
able at the time of the hearing.

* If thereisan allegation of misconduct by aBoard member
that is substantiated by the record.

 If thereisasignificant procedural error by aBoard mem-
ber.

Paroledigibility: Astimemarcheson. TheBoard, consist-
ing of seven diverse memberswho reach their own decision
in each case, gave fewer serve-outs during initial hearings
(33%) in FY 2002-2003, less than at any other time since
1992. However, if theindividual wasreturned to prison asa
parole violator the likelihood of receiving a serve-out in-
creased 2%, from 35%in FY 2001-2002 to 37%in FY 2002-
2003. We may not know the average length of deferments
per appearance, or the average number of deferments prior
to an individua being paroled, but we can say that in FY
2002-2003 the likelihood of receiving parolewasgreatly in-
creased both at the time of an initial appearance (28%) and
following a deferment (66%). The Board has apparently
found amiddle ground, paroling individual s after they have
served more than the minimum amount of time on asentence
but before they would be released from prison by a serve
out. Once the Board releases an individual on parole, the
Board may keep the individual on parole for at least one
year. KRS439.342. Further, in some cases, under the author-
ity of KRS 532.043, individuals can be made subject to the
supervision of the Board for a period of three (3) yearsfol-
lowing their release by expiration of sentence or after suc-
cessful completion of parole. This is an important fact to
know when informing your client, victim, the mediaor com-
munity member of parole'sreality. g

Kentucky ParoleBoard Annual Report

http://www.justice.ky.gov/parolebd/pdf/

Annual%20Report2002_2003.pdf

DPA ANNUAL CoNFERENCE AWARD WINNERS

= d r
Dr. Paul Lucko (l) accepting the Public Advocate's Award
From Ernie Lewis (c) and Tom Glover (r) for Kern
Alexander and King Alexander, for the Murray State/DPA
Partnership & Kentucky Innocence Project report

George Moore receiving the Robert F. Stephens
Award from Ernie Lewis for his work on loan assistance
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by Emily Holt

6TH CircuiT Case REVIEW

Warren v. Lewis
365 F.3d 529 (6™ Cir. 3/30/04)

6" Circuit reversesdistrict court’sgrant of writ of habeas
corpus. Thedistrict court granted a writ of habeas corpus
on the ground that the Tennessee statetrial court’sfailureto
hold a pre-plea competency hearing violated the 5" and 14"
amendment due process requirement that a guilty plea be
knowing and voluntary. The Court of Appeals reverses.

Defendant pled guilty to 2 countsintentional murder and 2
consecutivelife sentencesto escape death penalty. InApril
1993, Warren pled guilty to 2 counts of first-degree murder
and was sentenced to 2 consecutive life terms. Mr. Warren
struck Della May Richter with his truck, killing her, and
stabbed Patricia Weaver to death.

Prior to pleading guilty, counsel for Warren had an overall
psychological evaluation performed on Warren. Although
his|Q of 71 wasonly 1 point over the upper limit for mental
retardation for purposes of imposition of the death penalty,
the psychol ogist determined Warren was competent to stand
trial. In order to avoid the death penalty, defense counsel
would not only have had to prove Warren's1Q wasbelow 70
but also that he had deficits in adaptive behavior, and the
mental retardation had manifested itself during the develop-
mental period or prior to the age of 18. Counsel doubted he
would be able to prove these requirements. Not only did
Warren have an IQ above 70 and was competent, he had
also been employed for many years, supported a wife and
children, and had served inthemilitary. Counsel worked out
a deal with the state that would protect Warren from the
death penalty. Warren discussed the deal with hiswife and
daughters and decided to enter the guilty pleas. Attheplea
hearing, the trial court carefully questioned Warren on his
decision to plead guilty to 2 first-degree murder counts.

Trial court not required to sua sponte order competency
hearing where evidence before it does not raisea “ bona
fidedoubt” asto defendant’scompetency. Thefedera dis-
trict court held that under Pate v. Robinson, 383 U.S. 375,
385 (1966), thetrial court wasrequired to conduct apre-plea
competency hearing because the psychological report indi-
cated some mental deficiency. The 6™ Circuit disagreeswith
the district court’s characterization of Pate. The standard
under Patefor requiring acompetency hearing prior to trial
or the taking of a guilty pleais whether evidence raises a
“bona fide doubt” as to the defendant’s competence. The
psychologist’s report indicated that Warren was competent

to stand trial and evidencein
the record such as Warren’s
prior employment and family
connections supported this
finding. A sua sponte pre-

Emily Holt

guilty pleacompetency hear-
ing was not required.

Counsel not ineffectivefor encouraging Warren to plead
guilty tolife sentencesto avoid death penalty. The guilty
pleaswere knowing and voluntary despitethefact they were
entered into out of fear of imposition of the death penalty,
and trial counsel was not ineffective for counseling Warren
to plead guilty to avoid the death penalty.

“...Warren had not even attempted to show any
prejudice from his counsel’s allegedly inadequate
performance, and the district court explicitly held
that Warren’s trial counsel had reviewed the facts
that militated against a finding of mental retarda-
tion and had reasonably counseled Warren that he
risked theimposition of the death penalty if he con-
tinued totrial.”

Ketchingsv. Jackson
365 F.3d 509 (6" Cir. 4/19/04)

Writ of habeascor pusgranted wher edefendant penalized
at sentencingfor refusingtoadmit guilt at trial. Ketchings
was convicted in Michigan state court of second-degree
murder, assault with intent to inflict great bodily harm, inten-
tional discharge of afirearm at adwelling, and use of afire-
armin afelony, as aresult of his alleged involvement in a
drive-by shooting. Ketchings' sentence for second-degree
murder was a most twice the maximum recommended by the
Michigan Sentencing Guidelines. On habeas review, the
district court granted aconditional writ of habeas corpuson
the ground that the trial court improperly considered
Ketchings' failureto admit guilt when sentencing Ketchings.
The 6" Circuit affirms.

Trial court wasnot concer ned with lack of remor se; court
wanted defendant toadmit guilt. “A criminal defendantis
guaranteed the right ‘to remain silent unless he chooses to
speak in the unfettered exercise of hisownwill, and to suffer
no penalty. . . for such silence.”” quoting Estelle v. Smith,
451 U.S. 454, 468 (1981). Furthermore, “thisguarantee ex-
tendsto the sentencing phase of trial.” The Michigan Court

of Appeals held the sentencing court was not taking
Continued on page 36
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Ketchings' refusal to admit guilt into account, but rather
was considering hislack of remorse and its effect on poten-
tial rehabilitation. The 6" Circuit, after reviewing atranscript
of final sentencing, holds the state court’s finding of fact is
rebutted by clear and convincing evidence. Thetrial court,
in a lengthy colloquy, repeatedly made statements to
Ketchings like “you can’t be rehabilitated if you say you
didn’'t do anything.” Ironically thetrial court said thisimme-
diately after Ketchings had made a statement expressing his
remorse. It was clearly unreasonable for the Michigan ap-
pellate court to find thetrial court was concerned “only with
remorsefulness and not with the admission of guilt.”
Ketchings is entitled to resentencing before another judge
asaremedy for this 5" amendment violation.

Allen v. Yukins
366 F.3d 396 (6" Cir. 4/20/04)

I nter pretation of AEDPA statuteof limitationswherestate
court opinion resultsin affirmance of someconvictionsand
reversal and re-trial of others. The 6" Circuit affirmsthe
district court’'sdismissal of Allen’s habeas petition astime-
barred by the AEDPA one-year statute of limitations. Allen
was convicted of felony murder and assault in Michigan
state court. The Michigan Court of Appeals vacated her
felony murder conviction, but affirmed the assault convic-
tionin May 1991. Both the state’s application for leave to
appeal, and Allen’s application for leave to cross-appeal,
were denied by the Michigan Supreme Court in 1994. On
remand to thetrial court, Allen pleaded nolo contendere to
manslaughter. The Michigan Court of Appealsaffirmed her
manslaughter conviction on September 23, 1997. Allendid
not seek leave to appeal the decision to the Michigan Su-
preme Court.

On September 28, 1998, Allen filed apost-conviction motion
inthetrial court, seeking resentencing on the assault charge.
Thismotion wasdenied. Allenthenfiled adelayed applica-
tion for leaveto appeal , which was denied by both the Michi-
gan Court of Appeals and Supreme Court. On October 30,
2000, the Michigan Supreme Court denied her motionto re-
consider. On October 22, 2001, Allen filed her petition for
writ of habeas corpusin which she only challenged the con-
viction and sentence on her assault charge.

Habeaspetition untimely under both district court’sanaly-
sisand defendant’sanalysis. The AEDPA imposes aone-
year statute of limitations on application for writs of habeas
corpus. The statute begins to run on the day the judgment
becomesfinal by the conclusion of direct review or the expi-
ration of time for seeking such review. However, AEDPA
also provides the statute of limitations is tolled during the
time a*“ properly filed application for State post-conviction
or other collateral review with respect to the pertinent judg-
ment or claimispending.” 28U.S.C.§ 2244(d)(2).

Direct review of Allen’s assault conviction arguably could
have ended on 2 different dates. First, as the district court
concluded, Allen’s assault conviction could have become
final on November 18, 1997, when her time to appeal the
Court of Appeals' affirmance of her manslaughter convic-
tion expired. [The affirmance occurred on September 23,
1997, and 56 dayslater, on November 18, 1997, the timeto
appeal to the Michigan Supreme Court expired. See Michi-
gan Court Rule 7.302(C)(2).] Second, asAllen argued, the
assault conviction could have been final on October 14,
1994, when the Michigan Supreme Court denied her motion
for leave to cross-appeal the Court of Appeals’ decision
affirming her assault conviction. [Allen apparently argues
for an earlier date to bolster her aternate claim that sheis
entitled to equitabletolling.]

“. . .]W]hether the direct-review process concluded when
the Michigan Court of Appeals affirmed Allen’ s assault con-
viction, or when that court subsequently affirmed her man-
slaughter conviction, theresult isthe same: Allen’spetition
was untimely. We therefore will assume without deciding
that the district court’sanalysiswas correct, and that Allen’s
conviction became final on November 18, 1997.” Allen’'s
petition was untimely under the earlier date of October 14,
1994, because that was prior to AEDPA, and pursuant to the
statutory grace period, Austin v. Mitchell, 200 F.3d 391, 393
(6™ Cir. 1999), her time to file a habeas petition expired on
April 24, 1997, 4 years and 6 months prior to the date the
petition was actually filed. If her conviction becamefinal
on thelater date of November 18, 1997, the statute of limita-
tions would have begun running on November 19, 1997.
The period would have been tolled from the day Allen filed
her motion for relief from judgment, September 28, 1998, until
the date the Michigan Supreme Court denied Allen’smotion
for reconsideration, October 30, 2000. After thismotionwas
denied, the time period would have continued to have been
tolled during the 90 days Allen could have sought U.S. Su-
preme Court review. That 90-day period would have expired
onJanuary 29, 2001. Allenwould have had 51 daysremain-
ing of the statutory period so her habeas petition would
have had to have been filed March 20, 2001. Allen did not
file her petition until October 22, 2001, some 7 months | ater.

Satepost-conviction motion claiming ineffectiveassistance
of appellate counsel not part of direct review processand,
evenif it was, would only toll thestatute of limitations, not
restartit. A state post-conviction motion claiming ineffec-
tive assistance of appellate counsel is not part of the state
direct-review processin Michigan. Infact, itisonly part of
the state direct-review processin Ohio, dueto an odd provi-
sionin Ohio statelaw. Paytonv. Brigano, 256 F.3d 405, 409
n.4 (6" Cir. 2001). Furthermoreevenif thiswasan Ohio case,
a state post-conviction motion claiming ineffective assis-
tance of appellate counsel only tolls—it does not restart—
the AEDPA statute of limitations. McClendon v. Sherman,
329 F.3d 490, 494 (6" Cir. 2003).
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Defendant not entitled to equitabletolling; preudicetode-
fendant not even consider ed sinceno Dunlap factor justi-
fies equitable tolling. Allen is not entitled to equitable
tolling under Dunlap v. U.S,, 250 F.3d 1001, 1007 (6" Cir.),
cert. denied, 122 S.Ct. 649 (2001). First, astolack of actual
or constructive notice of the filing requirement, Austin v.
Mitchell, supra, and the AEDPA, put Allen on notice of the
filing deadline. “[l]gnorance of the law alone is not suffi-
cient to warrant equitable tolling.” Rose v. Dole, 945 F.2d
1331, 1335 (6" Cir. 1991). Second, astoAllen’sdiligencein
pursuing her rights, under the district court’s determination
of the date of finality of state direct review, her petition was
7 months late, and using Allen’s own date, the petition was
4yearsand 6 monthslate. “ Thelength of her delay actually
suggeststhat equitabletolling isnot appropriatein this case.”
Furthermore Allen was not misled by her attorney who, in
response to Allen’s query about federal remedies, stated he
was " not an expert” on federal habeas|aw and informed her,
correctly, that she would have to exhaust state court rem-
edies first. The Court declines to consider whether Allen
was prejudiced since she failed to demonstrate any factor
that justifiestolling. Vroman v. Brigano, 346 F.3d 598, 605
(6" Cir. 2003).

Court declinesto adopt “actual innocence” exception to
AEDPA statuteof limitations. Allen’sclaim of actual inno-
cence does not allow her to circumvent the AEDPA statute
of limitations. Although the 6™ Circuit declinesto adopt an
actual innocence exception, the Court makesreferenceto an
unpublished opinion that lists the likely requirements of an
exception should the Court ever adopt it. In Whalen v.
Randle, 2002 WL 409113 (6" Cir. 3/12/02)(unpublished opin-
ion), the Court stated it would require the petitioner to “ show
that it ismorelikely than not that no reasonablejuror would
have found [her] guilty beyond a reasonable doubt in light
of al the evidence.” Furthermore the petitioner must pro-
duce evidence of innocence “so strong that the court can
not have confidence in the outcome of the trial unless the
court is also satisfied that the trial was free of nonharmless
constitutional error.” These requirements have not been
met intheinstant case. “A reasonablejuror could easily find
beyond a reasonable doubt that Allen is guilty of assault.”

Bigelow v. Williams
2004 WL 1040334 (6'" Cir. 5/10/04)

Trial counsel may havebeen ineffectivein failingtofurther
investigate alibi defense. The 6™ Circuit remandsthiscase
to the district court for a determination whether Bigleow’s
trial counsel, Peter Rost, was ineffective when he failed to
investigate Bigelow’s alibi defense. Bigel ow was convicted
in an Ohio state court of kidnapping, assault, and arson, for
alleged involvement in an attack on a woman in Toledo.
Bigelow insisted, however, that he could not have been in-
volved because he was in Columbus, Ohio, 150 miles away
at thetime.

Counsd had investigated Bigelow’ sclaim of an alibi to some
extent. Rostinvestigated Bigelow’sclaim prior totrial, and
hiseffortsborenofruit. Rost could not be said to beineffec-
tiveuntil 4 daysprior to trial when Vernon Greenlee, an Orkin
Pest Control employee, called Rost and told him he could
place Bigelow in Columbus on the day of the crime. Rost
subpoenaed Greenlee and another Orkin employee, John
Laughner, to testify at trial. Laughner testified that Greenlee
worked at the home of Gary Chasen for 2 consecutive days,
one of which was the day of the Toledo attack. Greenlee
testified that on the day of the assault Bigelow was at the
Chasen home all day and helped him move items from the
garage so Greenlee could treat it for termites. The only evi-
dence offered by the state was the victim'’sidentification of
himinaline-up and at trial, and testimony from an eyewit-
nesswho claimed to seethe Bigelow, from the back and side,
running from the scene.

When onewitnesswho supported thealibi defensewasun-
covered, counsd had aduty to conduct additional investiga-
tion tolook for morewitnesses. The 6" Circuit findsfault
with the fact that Rost failed to conduct any additional in-
vestigation after Greenlee contacted him. “Once Greenlee
appeared, Rost had ample reasons to re-commit himself to
finding additional alibi witnesses in the Columbus area—
whether by asking for a postponement of thetrial, by hiring
an investigator or by traveling to Columbus himself to talk
firsthand to the other people that might have been working
at the same house as Greenlee (and apparently Bigelow) on
June 17th. Had Rost pursued any of these options, he likely
would have identified three other witnesses, all of whom
have since come forward to testify that they saw Bigelow in
Columbus on the day of the attack and none of whom had a
prior relationship with Bigelow (or any other reason to be
untruthful).”

The three new witnesses were all employees of alandscap-
ing company that had been at the Chasen home on the day
of the Toledo attack and had had extended encounters with
Bigelow.

Valueof counsd’strial strategy isproportionatetoinvesti-
gation conducted. The Court remandsthe casetothedistrict
court for consideration of whether failure to conduct addi-
tional investigation constituted ineffective assistance of
counsel. “[T]he respect that attorneys' strategic decisions
inacriminal trial will receiveisproportionateto the extent of
the investigation they in fact conducted.” Srickland v.
Washington, 466 U.S. 668, 691 (1984). The district court
must determine whether Rost’s performance was adequate
under the circumstances and whether the result would have
been different if Rost had further investigated the alibi de-
fense after Greenlee’s phone call and located the employees
of thelandscaping company. Srickland, 466 U.S. at 687. In
light of the weak evidence offered by the state, “three other

witnesses, who like Greenlee did not previously know
Continued on page 38
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Bigelow and accordingly had no ax to grind in testifying on
hisbehalf, would have aided the defense. . . Inacaseinvolv-
ing identification and identification alone, it is not easy to
imagine a defense lawyer who would pass on the chanceto
bolster the defense with evidence of this sort—particularly
since eyewitness evidenceis‘ precisely the sort of evidence
that an alibi defense refutes best.”” quoting Griffin v. War-
den, Maryland Corr. Adj. Ctr., 970 F.2d 1355, 1359 (4" Cir.
1992).

U.S.v.Beverlyetal.
2004 WL 1057856 (6" Cir. 5/12/04)

Mitochondrial deoxyribonucleicacid (mtDNA) forensic evi-
dence is admissible in 6" Circuit. This case involves a
series of bank robberiesthat occurred in Ohio between Sep-
tember 1994 and November 1995. Co-defendants Beverly,
Turns, and Crockett were tried together and convicted of
various armed robbery and firearm offenses. While the 6
Circuit addresses many issues in the opinion, the Court’s
holding that expert testimony regarding mitochondrial deox-
yribonucleic acid (mtDNA) is admissibleis most important
to state court practitioners.

When tested, a hair found at the scene of one of the back
robberies was determined to have the same pattern as
Beverly's. Beverly arguesthe government expert should only
have been allowed to testify that Beverly could not be ex-
cluded as the source of the sample in question, not that the
hair matched hisown.

Every cell contains 2 typesof DNA: nuclear DNA, foundin
the nucleus of the cell and mitochondrial DNA, found out-
side the nucleus in the mitochondrion. Nuclear DNA evi-
dence as a forensic tool is accepted in the scientific and
legal communities. Useof mitochondrial DNA evidenceas
aforensic tool ison therise. While there are some advan-
tagesto mitochondrial DNA testing, likethefact that thereis
a greater amount of mtDNA in a cell to be extracted by a
technician and used for testing, “mtDNA isnot asprecise an
identifier asnuclear DNA.” Inthecaseof nuclear DNA, half
is inherited from the mother and half from the father, and
each individual, with the exception of identical twins, hasa
unique profile. MtDNA, onthe other hand, isinherited only
from the mother and all maternal relatives share the same
mtDNA profile unless a mutation has occurred. “MtDNA
typing has been said to be a test of exclusion, rather than
one of identification.” See U.S v. Coleman, 202 F.Supp.2d
962, 965 (E.D. Mo. 2002), for excellent discussion of mtDNA
testing and evidence. MtDNA testing has been admitted
into evidence by several state courts, including courts in
North Carolina, Tennessee, South Carolina, New York, and
Maryland.

Inthe caseat bar, thetrial court held an extensive hearing on
theadmissibility of mtDNA and, applying Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), held the
evidencewasadmissible. The Court of Appealsaffirmsthis
finding. While Dr. Melton’s lab was not yet accredited by
the American Society of Crime Laboratory Directors, that
was because at the time of trial it had not been in operation
for the requisite length of time, but would be soon, and Dr.
Melton’sown credential sareimpeccable. Furthermorewhile
both Dr. Melton and Dr. Kessis, Beverly’s expert, testified
that contamination sometimes results from the procedures
used to test mtDNA, there was no evidence contamination
occurred in this case. Finally the Court rejected Beverly’s
argument that the evidence was more prejudicial than proba-
tive. “Beverly argued that the jury would associate mito-
chondrial DNA analysiswith nuclear DNA analysisand give
it the same value, in terms of its ability to ‘fingerprint’ a
suspect. The district court, however, decided that thisissue
was more appropriately dealt with through avigorous cross-
examination, and in fact that was exactly what occurred at
trial.” The evidence was helpful to thejury, and “the scien-
tific basisfor the use of such DNA iswell-established.” The
Court also noted:

“It was made clear to the jury that thistype of evi-
dence could not identify individual swith the preci-
sion of conventional DNA analysis. Nevertheless,
any particular mtDNA pattern is sufficiently rare,
especially when thereis no contention that the real
culprit might have been amatrilineal relative of the
defendant, that it certainly meets the standard for
probative evidence: ‘ any tendency to make the ex-
istence of any fact that is of conseguence to the
determination of the action more probable or less
probable than it would be without the evidence.’
FRE 401. The statistical evidence at trial showed
that, at most, lessthan 1% of the population would
be expected to have thismtDNA pattern. . . It would
be unlikely to find amatch between Beverly’s hair
and the hair of arandom individual. The testimony
was that, with a high degree of confidence, less
than one percent of the population could be ex-
pected to have the same pattern as that of the hair
recovered from the bank robbery site, and that
Beverly did have the same pattern, and thus could
not be excluded as the source of the hair. Finding
Beverly’smtDNA at the crime sceneis essentially
equivalent to finding that the last two digits of a
license plate of acar owned by defendant matched
thelast two numbers of alicense plate of agetaway
car. It would be some evidence—not conclusive,
but certainly admissible. We find the same here.”
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Quinterov. Bell
2004 WL 1146119 (6™ Cir. 5/24/04)

6" Circuit reinstatesoriginal Quinterov. Bell opinion af-
ter remand fromtheU.S. SupremeCourt for reconsider a-
tionin light of Bell v. Cone. Inaprior opinion, Quinterov.
Bell, 256 F.3d 409 (6" Cir. 2001), the Court affirmed the dis-
trict court’s granting of awrit on the ground that Quintero’s
trial counsel wasineffective when he failed to object to the
presence of 7 jurorswho had served onjuriesthat convicted
his co-conspirators. The state had appealed to the U.S.
Supreme Court which granted certiorari, Bell v. Quintero,
535 U.S. 1109 (2002), and vacated the opinion and remanded
the case back to the 6™ Circuit for reconsiderationin light of
Bell v. Cone, 535 U.S. 685 (2002). The 6" Circuit holds Cone
is distinguishable and reinstates its original opinion.

In Cone, the 6™ Circuit held that in a death penalty case
where no mitigation evidence was introduced or penalty
phase closing statement was made, the petitioner was en-
titled to a presumption of prejudice. The Court of Appeals
relied on U.S v. Cronic, 466 U.S. 648, 659 (1984), a case

where the U.S. Supreme Court held that for 6™ amendment
purposes, a presumption of prejudice is required where
“counsel entirely fails to subject the prosecution’s case to
meaningful adversarial testing.” The U.S. Supreme Court
granted certiorari in Cone and reversed, holding a presump-
tion of prejudice is not appropriate where defense counsel
only fails to oppose the prosecution in a portion of the sen-
tencing proceeding asawhole. Cone, 535 U.S. at 697.

Presumption of prejudicewheretrial counsel allowed 7 ju-
ror swho convicted co-defendantsto hear thedefendant’s
case. The Court of Appeals concludesthis caseis different
because “counsel’s acquiescence in allowing seven jurors
who had convicted petitioner’s co-conspiratorsto sit in judg-
ment of his case surely amounted to an abandonment of
“meaningful adversarial testing’ throughout the proceeding,
making the ‘adversary process itself presumptively unreli-
able’” (emphasisin original) quoting Cronic, 466 U.S. at
659. The origina Bell v. Quintero opinion that has now
been reinstated was reviewed in this column in the Septem-
ber, 2001 Advocate. B

JUDGE CENSURED

AccuseDd oF RicHT To CouNsEL

FaiLeD To TELL

6/19/2004. Associated Press. A King County District Court judge
has been censured for failing to tell defendants they had a right to
counsel.

One of the cases the state Commission on Judicial Conduct found
particularly egregiousinvolved a19-year-old girl sentenced to ayear
injail for possessing alcohol asaminor.

District Court Judge Mary Ann Ottinger agreed to the censure, which
requires her to undergo judicial training and counseling at her own
expense.

Ottinger’s lawyer, Anne Bremner, said her client has“always been a
highly respected judge and has served with distinction for many years.”

But the censure order, handed down on Friday, statesthat “the nature
of the violations cannot be overstated” and that the practice was
“routine.”

In one case, Ottinger allowed ateenage girl who had no prior criminal
record to plead guilty to an alcohol possession charge without any
legal advice. The law requires judgesto tell defendants about conse-
guences of a guilty plea and that they have aright to an attorney,
among other things.

The commission found that Ottinger failed to tell the girl any of this,
according to the censure.

Initially, Ottinger issued a suspended sentence that required the girl to
get an alcohol evaluation and stay out of trouble. But when the girl
repeatedly failed to do so and failed to appear in court, Ottinger sen-
tenced her to ayear injail.

The girl spent more than two months behind bars before defense
lawyers heard about the case and persuaded a Superior Court judge
to release her. Prosecutors did not oppose the release.

Defense lawyers say Ottinger isn't the only King County judge who
failsto tell defendants about their rights.

“It's very common,” said Robert C. Boruchowitz, director of The
Defender Association, an office that provides public defense ser-
vicesto King County. “ They figure people will plead guilty and get
it over with.”

Ottinger’s censure also rebuked her for secretly providing legal ad-
viceto thecity of Issaquah, including ghostwriting correspondence.
The commission also said she advised the city to sue King County in
adispute over the reorganization of the District Court.

In a separate matter, the commission reprimanded Auburn Munici-
pa Court Judge Patrick R. Burns for writing “NTG” on the bottom
of hundreds of defendants’ court paperwork. The reprimand said
lawyers widely believed the initials stood for “Nail This Guy,”
which would create the appearance that he was treating those defen-
dants unfairly.

Burns said the initials simply reminded him to “Note This Guy (or
Gal).” Thereprimand required him to take judicial ethicstraining.ll

For more information regarding the right to an attorney in
misdemeaner proceedings see Robert C. Boruchowitz's article,
“How to Deal with the Denial of Counsel in Misdemeanor Cases
Post-Shelton,” in The Advocate, Vol. 26, Issue 1, January 2004.
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CapPiTaL Case REVIEW
by Susan Jackson Balliet

U.S. SUPREME COURT

Nelson v. Campbell, 2004 WL 1144374

J. O’ Connor, writingfor aunanimousCourt

Okay tochallengemethod of execution via42 U.S.C. §1983.
TheAnti-Terrorism and Effective Death Penalty Act (AEDPA)
generally limits a convicted prisoner to asingle federal ha-
beas challenge to the conviction or the duration of the sen-
tence. Nelson had already litigated (and lost) his federal
habeas action when, three days before his execution, he
filedacivil rightsaction under 42 U.S.C. §1983. Inhis1983
action, Nelson —whose veins were damaged and largely in-
accessible from years of drug abuse— challenged the “ cut-
down” procedure Alabama proposed to use in order to ac-
cess hisveinsfor alethal injection. He requested a stay.

Thiswasnot a“successor” habeasin disguise. Alabama
argued that the federal courts had no jurisdiction because
Nelson’s 1983 action was an unauthorized, forbidden “ suc-
cessor” habeas under 28 U.S.C. 2244(b). Both the district
court and the 11" Circuit agreed, leaving Nelson without
recourse to challenge the constitutionality of “cut-down.”

TheU.S. Supreme Court here reverses, holding that thiswas
not asuccessor habeas action in disguise, and that 42 U.S.C.
is an appropriate vehicle for a challenge to the “ cut-down”
method of execution. The Court holds that Nelson’s chal-
lenge was not an unauthorized attempt at bringing a second
habeas, because Nelson did not challenge either his convic-
tion or the fact that he was to be executed. Nelson's com-
plaint was more like a “conditions of confinement” chal-
lenge, which falls outside the“ core” of habeas. Requesting
astay did not transform Nelson’s 1983 action into a succes-
sor habeas, because Nelson sought to enjoin the “cut-
down,” not the execution.

Court doesnot reach question whether “ cut-down” iscruel
and unusual. The Court did not reach, and did not decide
whether the cut-down procedure is cruel and unusual pun-
ishment under the 8" Amendment. However, the Court re-
manded the case to district court to decide whether the cut-
down procedure is necessary. If the district court deter-
minesthat cut-down is necessary, then it will haveto decide
if cut-downiscruel and unusual. Inhis1983 action, Nelson
had produced expert opinion that the cut-down procedureis
dangerous and antiquated, that it requires deep sedation,
and that safer and less invasive means of venous access
exig.

The stay of execution Nelson obtained with his 1983 suit
had expired by the time of the U.S. Supreme Court’s deci-
sion. The Court noted that if Nelson seeks to enjoin a new
execution date while his 1983 action is pending on remand,
thedistrict court will haveto decideif such arequest “ prop-
erly soundsin habeas.” If so, according to the Court, Nelson
will need to seek permission for a second habeas. More-
over, such arequest would be denied, because Nelson could
not show that but for a “cut-down” 8" Amendment viola-
tion, no reasonabl e fact finder would have found him guilty
of the underlying offense.

SIXTH CIRCUIT COURT OF APPEALS

Stumpf v. Mitchell, 2004 WL 894991 (6" Cir. Ohio)
(decided April 28, 2004)
(THISOPINION ISNOT FINAL)

Daughtrey, writing, with M oor ej oining Boggsin dissent

With no deal on the table, Stumpf pled guilty in 1984 to
capital murder, aggravated by thefact that it was committed
to escape detection for other offenses. Under Ohio law,
Stumpf’s guilty plea entitled him to an evidentiary hearing
before athree-judge panel to establish afactual basisfor the
plea. The panel found a factua basis, found insufficient
mitigating evidenceto spare Stumpf, and imposed the death
penalty.

Thisisapre-AEDPA case, i.e., it wasfiled in federal court
before the effective date of the Anti-terrorism and Effective
Death Penalty Act of 1996 (AEDPA). Therefore, Stumpf’s
claimsare evaluated under 28 U.S.C. § 2254(d) asit existed
prior to the AEDPA. This means that the district court’s
fact-findings are reviewed for clear error, and the state' sfact-
findings are rebutted only by clear and convincing evidence.
Questions of law, and mixed questions of law and fact are
reviewed denovo. McQueenv. Scroggy, 99 F.3d 1302 (6" Cir.
199%)

The 6" Circuit concludes that the district court should have
granted relief to Stumpf on two grounds, 1) his guilty plea
was unknowing and involuntary because he was manifestly
unaware that specific intent was an element of the crimeto
which he pled guilty, and 2) the stateviolated Stumpf’sDue
Process rights by deliberately securing convictions of both
Stumpf and hisaccomplice Wesley for the same crime, using
inconsistent theories.
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Sumpf’spleawasunknowingand involuntary. Stumpf and
his accomplice Wesley both entered the home of Norman
and Mary Jane Stout with theintention to commit arobbery.
Inthe course of thiscrime, Mrs. Stout was shot dead. Stumpf
and Wesley each accused the other of being the shooter.

Stumpf’s case came to trial first, because Wesley required
extraditing from Texas. Stumpf pled guilty. Hisguilty plea
is here held to be unknowing and involuntary for numerous
reasons, which boil down to the Court’s determination that
Stumpf (and possibly also his counsel) was unaware that
specificintent was an element of murder. The Court relieson
Boykinv. Alabama, 395 U.S. 238, 243 n. 5(1969) (“...because
aguilty pleais an admission of all the elements of aformal
criminal charge, it cannot be truly voluntary unless the de-
fendant possesses an understanding of the law in relation
to the facts.”)

It should be noted that Stumpf did not have to be the shooter
in order for the trial court to find he intended Mrs. Stout’s
death. However, the Court points out that the state’s theory
of guilt relied completely on Stumpf being the principal of-
fender. No other evidence of Stumpf’sintent was presented.
And under Ohio law, specific intent may not be inferred
solely from the fact of participationin afelony murder.

The Court’s Opinion contains a lengthy excerpt from the
plea colloquy, which the Court usesto illustrate the “ confu-
sion” surrounding Stumpf’s plea. The Court notes that
Stumpf “continually professed his innocence of the actual
shooting both during and after the guilty plea.” Inaddition,
at thefactual basishearing, Stumpf’slawyersargued Stumpf
was not the shooter, belying their assurances that they had
themselves understood and explained to Stumpf all the ele-
ments of murder, including specific intent. The Court criti-
cizesthestatetrial court for ignoring broad cluesthat Stumpf
was confused regarding the element of intent, because he
continually asserted his expectation that he would be al-
lowed to put on evidence of hisversion of the crime.

The Court points to the fact that in exchange for pleading
guilty, Stumpf received “ absolutely no benefit in the form of
a reduction in possible sentence.” Another fact, not ex-
pressly relied on, was that Stumpf had “alow 1Q” and had
been found to be “ mentally and emotionally immature.”

I nconsistent theoriesto convict Sumpf and hisaccomplice
violated dueprocess. Inan “issueof firstimpressioninthis
court,” the 6" Circuit joins the 8th, 9", and 11" Circuits' in
holding that the use of inconsistent, irreconcilable theories
to convict two defendants for the same crime is a due pro-
cess violation.

The state argued at Stumpf’s factual basis hearing that
Stumpf was the shooter. Later, at Wesley’s trial, the state
introduced snitch evidence that Wesley had confessed that

to being the shooter. The state argued that the snitch’'s
testimony was new evidence, because it came to light after
Stumpf pled guilty. However, the state had an opportunity
to correct its use of conflicting theories, because Stumpf
filed atimely motion for new trial when he learned the state
was now relying on atheory that Wesley was the shooter.

Finding a reasonable probability that the prosecutor’s use
of inconsistent, irreconcilable theories rendered the convic-
tion unreliable, the Court sets both Stumpf’s plea and his
sentence aside, remanding for anew trial.

I n dissent, Judge Boggsdistinguishesall threesister circuit
opinionsrelied on by the majority, pointing out that the key
factor in al these casesis prosecutorial misconduct, deliber-
ate presentation of fal se evidence, manipulation of evidence.
According to Boggs, Stumpf’scaseinvolvesno similar mis-
conduct. Finally, Boggs warns that following the decision
in Sumpf, prosecutors in the future would be well advised
not only to eschew reliance upon potentially contradictory
evidencein later proceedings, but also to prevent any other
prosecutor from doing so.

Spirko v. Mitchell,

2004 WL 1085179 (6™ Circuit, Ohio)
(Decided May 17, 2004)
(THISOPINIONISNOT FINAL)

J. Batchelder, writing (with Daughtrey joining)
J. Gilman, dissenting

Applying the pre-AEDPA standard of review (set out above
in the discussion of Sumpf v. Mitchell), the Court agrees
with all the district court’s findings and conclusions. Only
Spirko’s Brady claims, “although ultimately meritless,” re-
ceiveattention. Bradyv. Maryland, 373 U.S. 83 (1963) (sup-
pression by the prosecution of evidence favorable to the
accused violates due process).

The body of Elgin, Ohio postmistress Betty Mottinger was
discovered themorning of August 9, 1982. After two months
of an extensive police investigation, John Spirko - injail on
unrelated charges - offered to assist in the Mottinger casein
exchange for help on his pending charges. Spirko gave a
series of differing accounts of the Mottinger murder, provid-
ing numerous details that only a person familiar with the
crime could have known, matters that had not been made
public. In one of his stories, Spirko identified his friend
Delaney Gibson asthekiller and the source of Spirko’sinfor-
mation on thecrime.

Prosecution theory: Spirkoand Gibson acted in concert.
At trial the prosecution theory was that Spirko and Gibson
acted together in killing Mottinger. A witness identified a
picture of a clean-cut Gibson in a photo array as a man she

had seen getting out of a car in front of the post office that
Continued on page 42
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morning at 8:30 am. Another witness identified Spirko as
the man he had seen that morning, but with only 70% accu-
racy. There was no forensic evidence.

Satewithholdsreevant photosand receipt. Gibsondenied
any involvement, and claimed he was employed asamigrant
worker in North Carolinaat the time of the crime. Hiscrew
chief confirmed Gibson was in his employ during the time
period in question, but said Gibson was absent from work
three or four days. Gibson’swife Margie provided the po-
lice pictures taken in August 1982 showing Gibson with a
full beard, and a receipt from an automotive store in North
Carolinaissued on August 7, 1982 to “Jim Gibson,” one of
Delaney Gibson's dliases. Gibson's in-laws, the Bentleys,
provided additional picturesand receiptsfrom amotel dated
August 8, 1982 from Newport, Tennessee. None of the pho-
tos or receipts were provided to Spirko in discovery.

Spirko claimed the above evidence demonstrated that Gibson
could not have been in Elgin, Ohio on the morning of Au-
gust 9, 1982, and that on that day Gibson had a full beard,
and was not clean shaven. This evidence undercut the
state’ stheory, and an eyewitnessidentification. Spirko urged
that the failureto turn it over violated Brady.

Withheld evidencewasnot material. The Court findsthat
Spirko had received memoranda of interviews with Gibson
and was on notice that Delaney Gibson had been in North
Carolinaon the day before the murder, plustheidentity and
location of witnesses to Gibson’s whereabouts on that day.
Because Spirko was aware of the“ essential facts’ that would
enable him to take advantage of the exculpatory evidence,
the Brady rule did not apply.

Additionally, the Court finds that Spirko failed to demon-
strate that the withheld evidence was favorable to him, and
thusfailed to demonstrate the prejudice required to support
afinding that the evidence was material. Thewithheld evi-
dence neither contradicted nor undermined the state’stheory
of the crime, because the state's case against Spirko did not
rest on the participation of Gibson. The state’s case de-
pended principally on Spirko’s own statements demonstrat-
ing intimate knowledge of factsthat only onewho had com-
mitted the crimewould belikely to know. The Court points
out that in fact the withheld evidence hurt Spirko, becauseiif
Gibson did not participatein the crime - and thus Spirko did
not learn details of the crimefrom Gibson - then “fromwhence
did all of that detail come?’

In dissent, Judge Gilman emphasizesthat the case against
Spirko wasfar from overwhelming, based asit wason 1) an
eyewitness who was 100% sure she saw Delaney Gibson at
the post office when the postmistress was abducted, 2)
another eyewitness who was 70% sure Spirko was also at
the scene, and 3) Spirko’s knowledge of factual details not
known to the general public.

The state intentionally withheld the photos and receipts,
and Spirko could not have obtained them through other
means. Spirko'strial counsel signed affidavits stating they
doubted the credibility of Gibson's alibi and had therefore
failed to pursue that line of defense. If the prosecution had
fulfilled its Brady obligation, Spirko would not have testi-
fied to Gibson's alleged involvement, and would have un-
dermined one eyewitness stestimony. Finally, Spirko could
have defended on the grounds that he could have obtained
theinformation from someone elsewho wasinvolvedin the
crime, or from the investigators themselves.

For all these reasons, Judge Gilman would remand for an
evidentiary hearing on Spirko’sBrady claims.

KENTUCKY SUPREME COURT

S. Clair v. Commonwealth, 2003 WL 314613
(AsModified on 2-23-2004)
(THISOPINION ISNOT FINAL)

Death sentencerever sed: failuretoinstruct jury on LWOP.
Inthisdirect appeal out of Bullitt County, the Court affirms
St. Clair’s murder conviction, but reverses his death sen-
tence and remands for a new capital sentencing trial. De-
spite counsel’sassertion that St. Clair consented to the 1998
amendments to KRS 532.030, the trial court refused to in-
struct the jury to consider life without possibility of parole
(LWOP). TheKentucky Supreme Court reverses under Com-
monwealth v. Phon, Ky., 17 S\W.3d 106 (2000), and remands.

No speedy trial violation. St. Clair wasnot denied aspeedy
trial, even though this was an Interstate Agreement on
Detainers(1AD) case under KRS 440.450, and therewasasix
year lapse between the indictment in 1992 and the trial in
1998. The Court holdsthat thelAD’s120-day limitation did
not apply, because instead of the IAD, Kentucky used an
executive agreement authorized under KRS 440.200(1) to
obtain custody of St. Clair. In addition, there was no evi-
dencethat Kentucky ever filed adetainer in Oklahoma.

Motion for psychiatrist “too conclusory.” Theonly details
defense counsel suppliedin St. Clair’s motion for funds for
an independent psychiatrist werethefact St. Clair had previ-
ously committed four murders in Oklahoma, and the fact
counsel had spoken with a psychologist in Oklahoma who
had “done the work-up” on St. Clair. Thiswas not enough.
Counsel should have provided the substance of the conver-
sation with the psychologist, and a reason why a psychiat-
ricwork-up wasneeded. No “psychiatric fishing expedition
at public expense” isallowed.

“Record of conviction” aggravator expanded to cover S.
Clair. St. Clair was not death eligible under the law as it
existed at the time of thiscrime, or at the time he was tried.
He did not have a “prior record of conviction for a capital
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offense,” because sentence had not been entered in two of
his Oklahomamurder cases, and he had yet to stand trial for
theothers. Inorder to uphold St. Clair’s death sentence, the
Court partially overrules Thompson v. Commonwealth, Ky.,
862 S.W.2d 871 (1993) (interpreting “conviction” in KRS
532.025(2)(a)(1) to mean “final judgment”). Referencing
“popular demand,” the Court here expands the meaning of
“conviction” to includeits“popular” meaning: any finding
of guilt by pleaor verdict. The Court appliesthisnew mean-
ing to St. Clair retroactively to uphold his death sentence.
Needless to say, St. Clair raises due process and ex post
facto arguments in current rehearing proceedings.

Schweinefuss v. Commonwealth isoverruled. Although
the better practice is to admonish prospective jurors not to
read about the case in the media, RCr 9.70 requires this ad-
monition only after the jury has been selected and sworn.
To the extent Schweinefuss v. Commonwealth, Ky., 395
S.W.2d 370, 375 (1965) statesto the contrary, it isoverruled.

Hearsay is sufficient to support showing of witness un-
availability. Retreating fromitsholding in Marshall v. Com-
monwealth, Ky., 60 S.W.3d 513 (2001), the Court holdsthat a
trial court can rely on bare assurances by the Commonwealth
regarding the unavailability of a witness in order to admit
into evidence avideo deposition. Keller (joined by Johnstone
and Stumbo) dissents on this issue.

Cooper dissent: . Clair not eligible for death. Justice
Cooper concurs in affirming guilt and reversing for a new
penalty phase. He dissents on the ground that St. Clair is
not eligible for the death penalty. Cooper agrees that Th-
ompson was wrongly decided and should be overruled.
However, he parts way with the majority in his conviction
that the Due Process Clauses of the 5" and 14" Amendments
“preclude us from retroactively applying our decision” to
S. Clair'scase.

Also addressed: failure to include aggravators in indict-
ment; attorney client access; jury questionnaire; prior bad
acts; Brady evidence; evidence of co-indictee’smental prob-
lems; juror cause challenges; allocation of peremptories;
former testimony; telephone records; discovery regarding
potential witness; trooper’s identification testimony; pho-
tographs; fingerprints; discovery; cross-examination; vic-
tim sympathy; guilt phase closing; KSP lapel pins; public
trial; defendant’s presence; sequestration; decision not to
introduce mitigation; evidence of prior convictions.

Soto v. Commonwealth, 2004 WL 867447
(decided April 22, 2004)
(THISOPINIONISNOT FINAL)

J. Kdler dissenting (with Sumbo). The Kentucky Supreme
Court upholds Miguel Soto’s Oldham County conviction
and desth sentence for the murder of hisformer mother and
father-in-law, attempted murder of his ex-wife, wanton en-

dangerment of his daughter, burglary and tampering with
the evidence.

Noticepleading doesnot requireaggravator sin theindict-
ment. Under RCr 6.10(2) the Commonwealth must plead only
enough detail to give the defendant notice of the charges
against him. Soto’s indictment stated that he was charged
with two counts of “capital murder,” and cited KRS 507.020
(murder) and KRS 532.025(2) (aggravating circumstances).
Thirty-eight days after the indictment, the Commonwealth
filed official noticeit would seek the death penalty.

The Court distinguishes Jonesv. United Sates, 526 U.S. 227
(1999)(6A requiresthat factstriggering ahigher penalty must
be charged in the indictment); Apprendi v. New Jersey, 530
U.S. 466 (2000) (other than aprior conviction, 14A requires
any fact that increases the penalty beyond that statutorily
prescribed must be submitted to jury); and Ring v. Arizona,
536 U.S. 584 (2002) (aggravating factors must be determined
by jury). The Court states, “...we are not bound by federal
law on thisissue because, asnhoted in Apprendi ... the Four-
teenth Amendment has never been construed to incorpo-
rate against the states “the Fifth Amendment right to ‘pre-
sentment or indictment by a Grand Jury.” The Court also
relies on Almendarez-Torres v. United Sates 523 U.S. 224
(1998) for the proposition that factors relevant only to sen-
tencing are not elements of the offense.

Defendant’ sright to control defense. Themost interesting
issuesin the case involve Soto’s struggle to control hisown
defense, aired ex parte before trial. Given substantial evi-
dence of Soto’s guilt, trial counsel wanted to present ex-
treme emotional disturbance (EED), and Soto wanted apure
innocence defense. A defense psychotherapist testified Soto
“was not psychotic but had certain ‘ personality limitations’
that prevented him from making wise choices.” Nonethe-
less, thetrial court found that Soto had voluntarily and intel-
ligently waived hisEED defense. Jacobsv. Commonwealth,
Ky., 870 S\W.2d 412 (1994) (trial court erred by permitting
insanity defense over defendant’ sobjection). Basically, the
Kentucky Supreme Court agrees. See also Wake v. Barker,
Ky., 514 SW.2d 692 (1974) (right to waive assi stance of coun-
sel and proceed pro sg).

Instructing on EED would haveviolated right to contr ol de-
fense. On appeal, Soto claimed that despite his waiver of
EED, the court erred by refusing a guilt phase instruction
including EED as a negative element of murder, and an in-
struction on first degree manslaughter. Kentucky’s high
Court rules that given Soto’s voluntary and intelligent
waiver, instructing the jury on EED would have violated
Soto’sright to control hisdefense. Anyway, no evidence of
uninterrupted EED from a triggering event had been pre-
sented.

Continued on page 44
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Allowing EED voir dire& argument for EED mitigation did
not. Soto argued on appeal that the court erred by allowing
counsel, over Soto’s objection, to question jurors whether
they could consider EED asamitigating circumstance. Soto
also argued that the court erred in denying his request to
make his own closing arguments after the guilt phase, and
by allowing counsel to argue EED mitigation over Soto’'s
objection after the penalty phase.

But despite upholding Soto’s right to control his defense,
despite joining the “many jurisdictions” that uphold a
defendant’s right to waive presentation of mitigation evi-
dence, and despite Soto’s objections, the Court rules that it
was no abuse of discretion to permit counsel to question
prospective jurors regarding EED as a mitigating circum-
stance, to deny Soto the right to argue his own closing, and
to permit counsel to argue EED as mitigation during the
penalty phase.

Denyingright to self-representation not structural error,
because harmless. By thefact that Soto “ never asserted his
right to self-representation,” the Court distinguishesthe one
caseit findsthat holdsit was error to permit presentation of
mitigation over the defendant’s objection. United Sates v.
Davis, 285 F.3d 381 (5" Cir. 2002). The Court confinesJacobs
to situationsin which the defendant is attempting to waive a
guilt-phase defense inconsistent with innocence. During
the penalty phase, reasons the Court, the issue of inno-
cence has been resolved, and the only issue is degree of
punishment.

The denial of adefendant’s right to self-representation isa
6" Amendment “structural error” not subject to harmless
error analysis. McKasklev. Wiggins, 465 U.S. 168 (1984). To
get around thislittle problem, the Court performs harmless
error analysis up front and seizes on two facts 1) denying
Soto the right to waive mitigation in the penalty phase did
not increasethelikelihood of atrial outcome unfavorableto
Soto, and 2) the “death qualification” portion of voir dire

requires the venire to hypothetically assume guilt, so no
additional harm was done by asking if they could consider
EED asmitigation. Justice Keller (with Stumbojoining) dis-
sents on this issue.

No speedy trial error. Despite his requests for a speedy
trial, there was almost ayear between Soto’s arrest on June
29, 1999, and histrial on June 20, 2000. However, by analyz-
ing thefour factorsin Barker v. Wingo, 407 U.S. 514 (1972)
the Court determines that Soto was not denied a speedy
trial. Almost a year delay presents a “close” question of
presumptive prejudice. However, when the remaining three
Barker factors are examined, it is clear “no constitutional
violation occurred....” Therewasno bad faith on the part of
the Commonwealth, it wasacomplex case, therewereforen-
sic delays, aweek of delay wasdueto thetrial court’s atten-
dance at atraining, and Soto did not point to any prejudice.

Soto’sconfession wasvoluntary. Though Soto wasvomit-
ing, and his blood contained high levels of PCP, cocaine,
amphetamines, and antihistamines, the Court findstherewas
“no outward indication” he wasintoxicated, and hisconfes-
sion was voluntary. The Court also finds and relies on the
fact that he was not in custody, that the retired police offic-
ers he confessed to were not state actors, and that hisinvo-
cation of silence was ambiguous.

Also addressed: excusing jurors for cause; right to be
present regarding pretrial conference; hardship excusals;
in-chambersvoir dire; courtroom security; trial court rolein
sentencing; capital punishment verdict forms; cross-exami-
nation; concurrent/consecutive sentencing; penalty phase
instructions; DD Form 214; authentication of form and phone
call; relevancy; rule of compl eteness; proportionality review.

Endnotes

1. Smithv. Groose, 205 F.3d 1045 (8" Cir. 2000); Thompson v.
Calderon, 120 F.3d 1045 (9" Cir. 1997)(en banc) (vacated on
other grounds, 523 U.S. 538 (1998); and Drakev. Kemp, 762
F.2d 1449 (11 Cir. 1985) (en banc) (Clark, J. specially concur-
ring). M

Satement of DennisW. Archer,
President, American Bar Association

Re: Thedecision by theU.S. SupremeCourt in Rumsfeld v. Hamdi

June 28, 2004: The American Bar Association is pleased that the Supreme Court’s decision in Rumsfeld v. Hamdi
reaffirms aprinciplethat has been abedrock of our democracy: that U.S. citizens deprived of their liberty areentitled to
contest the basis of their detentions in a court of law, and fundamental fairness requires access to counsel to assist

themin that challenge.

As has been recognized by the Court since the nation’s founding, secret determinations by the executive branch
concerning the liberty of its citizens are fundamentally inconsistent with the core meaning of due process and therule

of law in ademocratic society. —
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PLAIN VIEW . .
by ErnieLewis

Thornton v. United States
2004 WL 1144370, 2004 U.S. LEX1S 3681 (U.S. 2004)

Thisis an exceptionally important case about cars. It con-
tinues the 30-year deterioration of privacy rights surround-
ing the automobile. Twice before the Court had accepted a
caseto determine whether New York v. Belton, 453 U.S. 454
(1981) was confined to casesin which the police contacted
the person they were arresting whilehewas till in the car, or
whether it could be expanded to cases in which the person
was already out of the automobile at the time of the arrest.
Twice before the case was not decided on the merits. Fi-
nally, in Thornton, the Court has decided the substantive
issue, and has done so by expanding the reach of Belton.

The case features a fact situation common for any criminal
defense practitioner. Thornton wasdriving in Norfolk, Vir-
ginia. A police officer became suspicious of Thornton when
Thornton slowed down, ostensibly to avoid driving next to
the officer. The officer pulled behind Thornton, recorded
his license number, and checked it out. The officer found
that Thornton’slicense number was not registered to the car
Thornton was driving. Thornton pulled into a parking lot,
and got out of his car. The officer stopped his car, got out,
and asked Thornton for his driver’slicense. Thornton was
nervous, “rambling and licking his lips; he was sweating.”
The officer asked Thornton if he had drugs or weapons on
himor in his car, and Thornton said no. The officer asked to
pat Thornton down, and after Thornton agreed, the officer
found a“bulge’ in hisleft front pocket. The officer asked
Thornton again about drugs, and Thornton admitted hav-
ing drugson him. A search reveal ed 3 bags of marijuanaand
alargebag of crack cocaine. Thorntonwasarrested and put
into the police car in handcuffs; a search of Thornton’s car
resulted inaseizure of a.9-millimeter handgun.

Thornton was charged with possession with intent to dis-
tribute cocaine base, possession of afirearm by aconvicted
felon, and possession of afirearm in furtherance of a drug
trafficking crime. A motion to suppresswasdenied. After a
jury convicted him, Thornton received a 180 months’ sen-
tence in prison. Thornton's appeal to the 9" Circuit was
denied. That Court held that “‘the historical rationales for
the search incident to arrest doctrine - “the need to disarm
the suspect in order to take him into custody” and “the need
to preserve evidencefor later use at trial,”...did not require
Belton to be limited solely to situations in which suspects
were still in their vehicles when approached by the police.”
The Supreme Court granted certiorari, and in an opinion by
Chief Justice Rehnquist, affirmed the 9" Circuit.

The Court reviewed their
previous opinions primarily
in Chimel v. California, 395

U.S. 752 (1969) and Belton.
In Chimel, the person was

Ernie Ls Public Advocate

arrested in his home. The
Court held there that the search incident to a lawful arrest
included the “person of the arrestee and the area immedi-
ately surrounding him.” Chimel was used in Belton, acase
where an officer pulled over acar for speeding, and arrested
the occupants for possession of marijuana. The Court held
in Belton that “* when apoliceman has made alawful custo-
dial arrest of the occupant of an automobile, he may, as a
contemporaneousincident of that arrest, search the passen-
ger compartment of that automobile.’” The Court noted that
in Belton, no reliance had been placed upon the fact that the
person arrested was either in the car or out of the car at the
timeof thearrest. TheCourt reaffirmed that principle. “ There
is simply no basis to conclude that the span of the area
generally within the arrestee's immediate control is deter-
mined by whether the arrestee exited the vehicle at the
officer’s direction, or whether the officer initiated contact
with him while he remained in the car...In al relevant as-
pects, the arrest of a suspect who is next to a vehicle pre-
sents identical concerns regarding officer safety and the
destruction of evidence as the arrest of one who is inside
the vehicle.”

The Court rejected the concern expressed that a person out-
side of avehicle might not be ableto gain accessto either a
weapon or contraband inside the car. They were more con-
cerned, asthey werein Belton, for aclear rule. “Theneed for
a clear rule, readily understood by police officers and not
depending on differing estimates of what itemswere or were
not within reach of an arrestee at any particular moment,
justifiesthe sort of generalization which Belton enunciated.
Once an officer determines that there is probable cause to
make an arrest, it is reasonable to alow officers to ensure
their safety and to preserve evidence by searching the en-
tire passenger compartment.”

Justice O’ Connor wrote an opinion “concurring in part.”
Shewrote that she did not join in footnote 4. Shewrote “to
express my dissatisfaction with the state of the law in this
area...[L]ower court decisions seem now to treat the ability
to search a vehicle incident to the arrest of a recent occu-
pant as apolice entitlement rather than as an exception justi-
fied by the twin rationales of Chimel...That erosion is a
direct consequence of Belton's shaky foundation.”
Continued on page 46
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Justice Scalia a so wrote an opinion concurring in the judg-
ment, joined by Justice Ginsburg. In hisopinion, the ratio-
nale underlying Belton isin need of change. He notes that
thereis no evidence of persons handcuffed in the back of a
police car escaping and securing a weapon out of their car.
He rejects the position that because a search could be con-
ducted at thetime of arrest, it makeslittle senseto not allow
it once the person arrested has been handcuffed and placed
in the police car. However, he strongly states that a search
incident to an arrest is “not the Government’sright; it isan
exception—justified by necessity—to arulethat would oth-
erwise render the search illegal.” Finally, he notes that the
Belton exception has virtually subsumed therule. “Asone
judge has put it: “’[1]n our search for clarity, we have now
abandoned our constitutional mooringsand floated to aplace
where the law approves of purely exploratory searches of
vehicles during which officerswith no definite objective or
reason for the search are allowed to rummage around in acar
to see what they might find." ...l agree entirely with that as-
sessment.”

Justice Scalia proposes an aternative rationale for Belton.
“1 would therefore limit Belton searchesto caseswhereit is
reasonable to believe evidence relevant to the crime of ar-
rest might befound inthevehicle.” Applying that rationale
to the facts of the case led Justice Scaliato joinin the judg-
ment. “[P]etitioner waslawfully arrested for adrug offense.
It was reasonable for Officer Nicholsto believe that further
contraband or similar evidencerelevant to the crimefor which
he had been arrested might be found in the vehicle from
which he had just alighted and which was still within his
vicinity at thetime of arrest.”

Justice Stevens wrote a dissenting opinion, joined by Jus-
tice Souter. In his opinion, the “bright-line rule crafted in
Belton is not needed for cases in which the arrestee is first
accosted when he is a pedestrian, because Chimel itself
provides all the guidance that is necessary.” He notes that
the expansion of Belton in this case occurs without suffi-
cient guidance for its application. “[W]e are not told how
recent isrecent, or how closeisclose...Without somelimit-
ing principle, | fear that today’sdecision will contributeto‘a
massive broadening of the automobile exception...’”

Justice Stevens also reiterated his original opposition to
allowing for a search of containers during a Belton search.

Black v. Commonwealth
2004 WL 1103587, 2004 Ky. App.
LEXIS139(Ky. Ct.App. 2004)

Thisisacase about anonymoustips. A tip wasmadethat “a
black male, wearing a blue jean jacket and blue jeans, was
riding a purple bicycle and selling narcotics across from a
Speedway store located at the corner of Georgetown Street

and GlennArvin” and that the* narcoticswereinsideanews-
paper the black malewas carrying.” A Lexington Police Of-
fice investigated the tip, and saw Black fitting the descrip-
tion and carrying a newspaper. When the officer drove past
him, Black looked at him. When the officer returned, Black
was gone, but was soon located and pulled over. Black put
the newspaper on the ground and a hand in his pocket.
Black refused to take his hand out of his pocket, so the
officer handcuffed him. During the melee, cocainewasdis-
lodged from the newspaper. Black was arrested and charged
with possession of cocaine. Black’s motion to suppress
was denied, and he entered a conditional guilty plea.

The Court of Appeals, in adecision written by Judge Taylor,
reversed. The Court found that Black had been stopped
when the officer blocked his bicyclewith his car and Black
was ordered to put the newspaper on the ground. This
occurred before Black was ordered to take his hands out of
his pockets, and before cocaine was found in the newspa-
per. At that moment, all the police had was the anonymous
tip. Relying heavily uponFloridav. J.L., 529 U.S. 266 (2000),
the Court found the anonymous tip did not supply the re-
quired articulable suspicion sufficient for aTerry stop. “[T]he
facts supplied by the anonymoustip could have been easily
observed by any member of the general public. The tip
merely described appellant’s appearance and location. The
tip failed to predict appellant’s future behavior and, thus,
failed torevea aninsider’ sknowledge of concealed criminal
activity. Simply stated, it provided no information upon
which police could corroborate its reliability and provided
no basisfor itsallegation of criminal activity.”

Judge VanMeter dissented. He would have found sufficient
facts to constitute an articulable suspicion. “[T]he police
also found the appellant in an area known for illegal drug
sales and other crime, the officer who responded to the call
recognized the appellant from previous encounters, and the
appellant began to take evasive action upon observing the
officer.” Further, because the “drugs were discovered only
asaresult of the ensuing scuffle, asthe newspaper in which
they were being kicked around...the drugs, therefore are not
the fruits of an illegal search or seizure, and should not be
suppressed.”

United Satesv. Couch
367 F.3d 557 (6th Cir. 2004)

The Kentucky Sate Police began investigating whether Roy
Couch was trafficking in Oxycontin. They began making
controlled buysfrom Fields, Napier, and Vernon Jelly. It was
learned that Roy Couch was obtaining his Oxycontin from
his uncle, Ronald Couch. When Roy was arrested, Jelly
began getting his Oxycontin from Ronald. Jelly told KSP
that he was getting his drugs from Ronald Couch. KSP
sought a search warrant to search Couch’s house, the ex-
ecution of which resulted in the finding of drugs and weap-
ons. Couch was indicted, lost a suppression motion, and
eventually received 11 yearsin prison after ajury trial.

46



THE ADVOCATE

\olume 26, No. 4 July 2004

The Sixth Circuit affirmed Couch’s conviction, including the
rulings of the district judge. Judge Martin was joined by
Judges Clay and Cudahy in the opinion. The Court held that
the affidavit in support of the application for a search war-
rant was sufficient to demonstrate probable cause. “Inthis
case, the information contained in the affidavit supporting
the search warrant was not that of an * uncorroborated tip of
anunknowninformant.’ ... Theinformant’sidentity, Jelly, was
known to the officers and because Jelly was named in the
affidavit, he could potentially be held accountable for pro-
viding false information. Jelly provided an account of
Couch’s criminal activities based upon his relationship and
personal experiencewith Couch. Jelly’sveracity wasimme-
diately evident in that the information he provided coin-
cided with what the police had already learned from itsin-
vestigation of Roy Couch. Thus, we concludethat the mag-
istrate had a ‘ substantial basis for concluding that a search
of [Couch’s] home would uncover evidence of
wrongdoing.’ ...and accordingly find Couch’sfirst argument
unpersuasive.”

SHORT VIEW . ..

1 Satev. Golotta, 837 A.2d 359 (N.J. 2003). An anonymous
phone call to 911 from a driver using a cell phone de-
scribing erratic driving is sufficient under the Fourth
Amendment to pull over the described car. The call de-
scribed a blue pickup driving “all over the road...out of
control ...weaving back and forth” along with thelicense
plate number. The Court distinguished Florida v. J.L.,
529 U.s. 266 (2000), where the Supreme Court had held
that there was no firearm exception to the corroboration
reguirement of anonymoustips. The New Jersey Court
stated that the instant case is the type of case “envi-
sioned by the J.L. Court in which the investigatory stop
is sustainabl e based on the content of the caller’stip and
its urgent manner of transmission.” The Court in par-
ticular looked at the fact that thiswasa 911 call whichis
more reliable than atypical anonymous phone call, that
this involved a diminished expectation of privacy be-
cause it involved a car, and that it involved the danger-
ous situation of the drunk driver on a highway. The
Court cautioned that not all 911 calls would constitute
reasonable suspicion. Instead, the call must convey that
there is “an unmistakable sense that the caller has wit-
nessed an ongoing offense.”

2 United Sates v. James, 353 F.3d 606 (8th Cir. 2003). A
person who gives a computer disk to a third party and
asks them to destroy it retains an expectation of privacy
in the disk. The third party did not have apparent au-
thority to consent to a search of the disk. This was a
“mereact of storage. ..[O]ne does not cede dominion over
an item to another just by putting him in possession.”

3 Satev. Davolt, 84 P.3d 456 (Ariz. 2004). The police may
behave so badly that they will taint the state’sinevitable
discovery argument. Here, the police obtained evidence
from ajuvenile' shotel roomin violation of both the Fourth
and Fifth Amendments. The Court characterized the po-
lice misconduct as “extreme,” including a violation of
Miranda, after which aconsent to search form was signed
by the juvenile.

4. Satev. Branch, 595 S.E.2d 437 (N.C. 2004). A car de-
tained at a police roadblock may not be subject to adog
sniff unless there is reasonable and articulable suspi-
cion. This case reflects growing interest in this issue,
with varying results.

5. InPeoplev. Caballes, 802 N.E.2d 202 (l11. 2003), the llli-
nois Supreme Court similarly held that reasonabl e suspi-
cion is required before a dog sniff of a car can occur
during a routine traffic stop. In comparison, the South
Dakota Supreme Court held in Sate v. Del aRose, 657
N.W. 2d 683 (S.D. 2003) that briefly extending aroutine
traffic stop to allow for a dog to sniff a car does not
require any further level of suspicion.

6. Satev.Kyles, 675 N.W.2d 449 (Wis. 2004). TheWiscon-
sin Supreme Court has declined the state’s invitation to
establish a per se rule that when a suspect refuses to
keep his hands out of his pockets that justifies a Terry
frisk. Further, the Court holdsthat an officer’s subjective
reason for making a traffic stop, while not dispositive
under Whren v. United Sates, 517 U.S. 806 (1996), isa
factor in the “rich tapestry” in the totality of the circum-
stancesinquiry in determining the reasonableness of the
stop and frisk.

7. Satev.Lovig, 675N.W.2d 557 (Iowa2004). A police of -
ficer not in hot pursuit of a suspect may not make awar-
rantless arrest of a person inside the home using the
argument that the BA would decline while awarrant is
procured. The Court noted that the defendant would
have had a right to decline the BAC test after the war-
rantless arrest, and that an expert could testify regarding
the BA at thetime of the execution of thewarrant, thereby
reducing any exigencies that might have existed.

8 Satev. Cuntapay, 85 P.3d 634 (Haw. 2004). A short-term
guest has areasonable expectation of privacy inthe home
of the host guaranteed by the Hawaii Constitution. Here,
the guest was playing cards in the garage when the po-
lice entered.

9. Satev. Brown, 2004 WL 583837, 2004 Ark. LEXIS 168
(Ark. 2004). The Arkansas Supreme Court has held that
the police must advise a person that they have a state
constitutional right to refuse consent to search their
house before the consent will be considered valid. Asa
result, a“knock and talk” search that found evidence of
meth manufacturing was held to be unconstitutional.
Washington has a similar state constitutional rule.

10. Peoplev. Rudy F., 12 Cal.Rptr.3d 483 (Cal. Ct. App. 2004).
A person has an expectation of privacy throughout his

or her home, irrespective of therulesof thefamily exclud-
Continued on page 48
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Continued from page 47
ing them from certain parts of the home. Here, the trial
court had ruled that achild could not challenge the search
of hislegal guardian’sbedroom. “Whilefamily members,
particularly children, may havefamily rulesthat prohibit
them from frequenting certain areas of their home, i.e.
their parents' bedroom or bathroom, the formal living
room, or the mother’s good china closet, such rules are
not for the government’s benefit and do not justify intru-
sion into those areas. Asagainst government intrusion,
family members have an expectation of privacy in their
entirehome. It would beintrusive, unwise, and impracti-
cal to make expectation of privacy against government
intrusion turn on the various family uses of different ar-
eas in the home.”

11. Sate v. Spencer, 2004 WL 1171332, 2004 Conn. LEXIS
166 (Conn. 2004). A protective sweep of ahomewithout a
warrant may be made even though the arrest of the per-
son is made just outside the home. The Connecticut
Supreme Court holds that a protective search may take
place in theimmediate area of the arrest with no level of
suspicion required; on the other hand, if as here the
search isin an area close to but not immediately in the
area of the arrest, an articulable suspicion is required
that would “warrant a reasonably prudent officer in be-
lieving that the area to be swept harbors an individual
posing a danger to those on the arrest scene.”

12. Jackson v. Commonwealth, 594 S.E.2d 595 (Va. 2004).
Anonymous tips are inherently unreliable, according to
theVirginiaSupreme Court. Here an anonymoustip stated
that 3 African American men were “brandishing” a
weapon, and that they were leaving in a white Honda.
The police went to the place identified, and saw and

stopped a white Honda, resulting in the discovery of
evidence of drug and firearmsviolations. The Court held
that the corroboration here was not sufficient to justify
the stop, citing Floridav. J.L., 529 U.S. 266 (2000). The
Court found that the corroboration did little to buttress
the reliability of the informant. “[E]ven when an infor-
mant reports the commission of an open and obvious
crime, if thetip istruly anonymous and provides no ex-
planation for how the informant acquired the informa-
tion, i.e., the informant’s basis of knowledge, there re-
mainsa'layer of inquiry respecting the reliability of the
informant that cannot be pursued.’”

13. Mann v. Sate, 2004 WL 906720, 2004 Ark. LEXIS 276
(Ark. 2004). The police may not create an exigency, and
then rely upon that exigency to avoid the warrant re-
guirement. Here the police intercepted a package with
meth in it, and then made a controlled delivery of the
package, entering the home to find the defendant trying
to destroy the evidence. Because the police created the
exigent circumstances, they could not justify their war-
rantlessentry of the home under the exigent circumstance
exception. The Court noted that the police could have
obtained an anticipatory warrant, or watched the house
while they obtained awarrant.

14. Peoplev. Bowers, 13 Cal.Rptr.3d 15 (Cal. Ct. App. 2004).
In order to use the parole or probation condition allow-
ing for a warrantless search, the police officer conduct-
ing the search must be aware of the condition at thetime
of the search.

15. Peoplev. Morquecho, 806 N.E.2d 1281 (111. App. Ct. 2004).
When an officer isconducting a Terry frisk, and feelsan
object that is“possibly narcotics,” he may not seize the
object under the “plain feel” exception. W

DPA’s KENTUCKY |INNOCENCE PROJECT

Selection Process for 2004 — 2005

The Kentucky Innocence Project, aunit of the Post Convic-
tion Branch within the Post Trial Division of the Department
of Public Advocacy, is starting the selection process for
casesinvolving actual innocenceto be assigned in the 2004
— 2005 academic school year. To be eligible for consider-
ation, cases must meet thefollowing criteria:

» Kentucky conviction & incarceration;

»  Minimum 10-year sentence;

»  Minimum of 3yearsto paroledligibility ORif parole has
been deferred, aminimum of 3 yearsto the next appear-
ance before the Kentucky Parole Board; and

» New evidence discovered since conviction or evidence
that can be developed through investigation.

If you have had a case that satisfies all of the four criteria
that you feel would be a good candidate for the selection
process, please contact us at the address or phone number
listed below. A Kentucky Innocence Project Information
Packet will be sent to you requesting specific information
about the case.

KIP Grant sponsors are: the Kentucky Bar Foundation,
IOLTA, the Kentucky Criminal Justice Counsel, and the
Byrne Grant. |

Kentucky Innocence Proj ect
Department of PublicAdvocacy
Post Conviction Branch
P. O. Box 555
Eddyville, Kentucky 42038
(270) 753-1186
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GETTING THE BENEFIT OF PRIMACY:
THE DeErFense GoEs FIRsT DURING

| NDIVIDUAL VOIR DIRE IN DEATH PENALTY CASES
by Margaret F. Case

If there is one thing we have been taught about the art of
persuasion, it isthe principle of primacy and recency. People
remember the first things presented to them and the last
things presented to them.

Because we defense lawyers know the importance of pri-
macy, we have been extremely frustrated over the years at
the number of death penalty trials in which, during indi-
vidual, sequestered voir dire, circuit judges have just auto-
matically permitted the prosecution to begin the question-
ing of each individual juror, with the defense then being
relegated to going second.

Under RCr 9.38, “ (w)hen the Commonweal th seeksthe death
penalty, individual voir dire out of the presence of other
prospective jurorsisrequired if questions concerning capi-
tal punishment, race or pretrial publicity are propounded.
Further, upon request, the Court shall permit the attorney for
the defendant and the Commonwealth to conduct the exami-
nation on these issues.”

Many prosecutors have argued that the prosecution is en-
titled to begin questioning with each individua juror be-
cause the prosecution “has the burden of proof.” But, that
is legally incorrect, because that principle deals, not with
voir dire, but with proving the elements of the offense.
Rather, during voir dire, when ajuror ischallenged for cause,
the burden is on the challenging party to show that the juror
lacks the necessary impartiality. “As with any other tria
situation where an adversary wishes to exclude ajuror be-
cause of bias, then, it is the adversary seeking exclusion
who must demonstrate through questioning, that the poten-
tial juror lacksimpartiality.” Wainwright v. Witt, 469 U.S. 412,
423,105 S.Ct. 844, 852, 83 L.Ed.2d 841, 851-852 (1985).

In some past trials, the defense has convinced the presiding
judge to at least alternate between the prosecution and the
defense, in terms of who begins questioning the individual
jurors. And, that has been of great help to the defense.

However, in preparing for arecent trial in Kenton County,
defense counsel went back to RCr 9.38 and looked at it with
fresh eyes. Thelawyer noted for thefirst time how theplain
language of the rule actually states that, in cases where the
prosecution seeks a death sentence, the defense goes first

during the individual questioning of jurors. This can be
seen from how the language of theruledifferswhentherule
relates to death penalty cases.

The basic text, relating to group voir direin all cases,
reads:

The court may permit the attorney for the Com-
monwealth and the defendant or the defendant’s
attorney to conduct the examination of prospec-
tivejurors...,” (emphasissupplied).

So, in a non-death case, where the entire voir dire is done
with all the potential jurorsin a group, the prosecutor nor-
mally begins the questioning.

But, language which was added later to RCr 9.38, (concern-
ingindividual, sequestered voir dire on death penalty views,
race issues, and pre-trial publicity in a death penalty case),
reads asfollows:

When the Commonwealth seeks the death pen-
alty, individua voir dire out of the presence of
other prospective jurors is required if questions
regarding capital punishment, race or pretrial pub-
licity are propounded. Further, upon request, the
Court shall permit the attorney for the defendant
and the Commonwealth to conduct the examina-
tion on these issues.” (Emphasis supplied.)

Obviously, then, the normal order of proceedingisreversed
during individual voir direin adeath penalty case. Thisis
similar to theway inwhich the normal order of closing argu-
mentsisreversed in adeath penalty sentencing proceeding
under KRS532.025 (1)(a).

When thislanguagein the Rule was pointed out to the judge
and prosecution during a pre-trial hearing in that recent
Kenton County case, the prosecution did not have any
counter-argument. At trial, the defense began the question-
ing of each individual juror. W
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NAaTIONAL COMMITTEE ON THE
RicHT TO CouNnseL TO EXAMINE SysTEM OF LEGAL
REPRESENTATION FOR PeEopPLE WHO CANNOT AFFORD IT:
BiparTISAN CommITTEE TO ExPLORE WAYS TO PROVIDE
M EANINGFUL, EFFECTIVE COUNSEL

Washington, D.C., Tuesday, June 22, 2004: A new commit-
teelaunched today will examinethe ability of the American
criminal justice system to provide adequate counsel to crimi-
nal defendants who cannot afford lawyers. The National
Committee on the Right to Counsel includes memberswho
have experience as judges, prosecutors, lawyers, law en-
forcers and policymakers and will assess the various ways
that statesand localities providelegal representation to crimi-
nal defendants. The committeewill also provide recommen-
dations on how to improve the system to ensure fairnessfor
all Americans. Former Vice President Walter Mondale will
serve as the honorary chair.

More than 40 years after the United States Supreme Court
ruling in Gideon v. Wainwright, that established theright to
lawyersfor poor peoplein criminal cases, there are still de-
fendantstoday who have not been provided competent coun-
sel —or they have no legal representation at all. The Consti-
tution Project and the National Legal Aid and Defender As-
sociation (NLADA) established this bipartisan committee
to addressthe contemporary application of the U.S. Supreme
Court’s 1963 ruling.

“We can play asignificant rolein addressing the issues that
affect quality representation in our country,” says the Hon-
orable Timothy K. Lewis, committee co-chair and former judge
for the United States Court of Appealsfor the Third Circuit.
“It's time that all of us — judges, legislators, law enforce-
ment, policymakers and academics—raise the level of con-
sciousness on the right to counsel issue. The cross section
of professional backgrounds and interests represented in
this committeeis agood place to start.”

Even though state and local governments are responsible
for ensuring adequate counsel for defendants who cannot
afford to hire their own lawyers, many people throughout
the country are nonetheless still convicted and imprisoned
each year without any legal representation, or with lawyers
who have hundreds of other cases, no expertise in criminal
law, or no funds to investigate facts or get DNA testing.
Some people who cannot afford an attorney sit in jail for
weeks or months before being assigned an attorney; others
do not meet or speak with their lawyers until the day of a
court appearance.

“In some instances across the country, courts have upheld
convictions even when the defendants were represented by
lawyerswho slept through portions of thetrial or were drunk
or under theinfluence of drugs,” saysthe Honorable Rhoda
Billings, committee co-chair and former Chief Justice of the
North Carolina Supreme Court. “ That level of performanceis
not what the constitutional right to counsel means. Whether
counsel is state-appointed or privately retained, we expect
fairnessin our American criminal justice system.”

The committeeismade up of peoplewith adiversity of view-
points and experience at the highest levels of every part of
our justice system: police, prosecution, defense, judicial,
victims, law schools, bar associations and state and federal
government. One member participated asaFl oridastate pros-
ecutor opposing Clarence Gideon's request for counsel in
the 1963 case beforethe U.S. Supreme Court. The committee’s
youngest member, who recently graduated from law school,
successfully proved the innocence of Anthony Porter, who
came within 48 hours of being executed in lllinois.

“Prosecutors want capable defense attorneys in prosecu-
tions to help prevent the unintentional conviction of an in-
nocent person. Every conviction of an innocent person
leaves the guilty person free to endanger our community,”
says the Honorable Robert Johnson, District Attorney for
Anoka County, Minn. and committee co-chair.

The Committee will be conducting its own research, aswell
as studying the conclusions of legal groups, such as
NLADA, the American Bar Association, and the National
Association of Criminal Defense Lawyers, which haveiden-
tified several problemsfacing public defense, including: no
counsel, excessive caseloads, a lack of enforceable stan-
dards of quality for competent counsel, underfunding, and a
lack of independence.

Many jurisdictions across the country have made major
stridesin providing meaningful representation to those who
cannot afford it. The committee will examine these experi-
ences to develop practical recommendations for others to
improve their representation system. ll
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IT's TIME TO GET SMART ON CRIME

By DennisW. Archer, President
American Bar Association

After spending billions of dollars locking up more and more
peoplefor abroader range of crimesand longer periods of time
than ever before, many of the statesthat pioneered our nation’s
“tough on crime” movement arelooking for aternatives. Why?
Because the old way has cost too much and done too little to
make our communities safer. In short, they realize that it isn’t
enough just to be tough on crime; they also need to be smart
oncrime,

It's not enough to lock people up and throw away the key. To
really make our communities safer, we al so need to look at the
other side of the coin: what happens after sentencing.

Roughly 95 percent of the 2.1 million Americansin prison to-
day will eventually get out. If we invest resources while they
are incarcerated in helping them prepare to reenter society-
providing job training and treatment for substance abuse, for
example-we make our communities safer by reducing the chance
that ex-prisonerswill returnto alife of crime. Becausewedon't
do enough of this today, about one-third of the people re-
leased from prison commit new crimesand eventually go back.

It's in al of our interests, both in terms of economics and
community safety, to help them stay away from crime.

We also need to remove unnecessary legal barriers that pre-
vent released inmates from becoming productive members of
society. Right now, the deck is permanently stacked against
many of them by aninvisibleweb of state and federal lawsthat
blockstheir path to redemption.

Take, for example, acollege student convicted of felony mari-
juanapossession, or ayoung cocaine addict convicted of steal-
ing to feed his addiction. After they complete their sentences,
federal law permanently barsthem from receiving federal stu-
dent loans, public housing or public assistance. For too many,

additional sanctions like these act as a permanent barrier on
the road away from their pasts. State legislatures and the U.S.
Congress need to remove those so-called collateral sanctions
that unnecessarily prevent people from getting their feet on
the ground.

Congress also needsto do away with mandatory minimum sen-
tences, which too often are tough on the wrong people. While
we all can agree that similar crimes should generally result in
similar sentences, the idea that Congress can dictate a one-
size-fits-all sentencing scheme does not make sense. Judges
need to have the discretion to weigh the specifics of the cases
before them and determine an appropriate sentence. Thereisa
reason we give judges a gavel, not a rubber stamp.

Most troubling, however, isthefact that minoritiesare hit hard-
est by these and other problems in our justice system. More
than 60 percent of the people behind barsin Americaare people
of color. Statistically, African American males born today have
alin 3 chance of being incarcerated sometime during hislife-
time, comparedtoalin6 chancefor Latinomalesandalin17
chance for white males. We cannot ignore this disparity. It
needs to be addressed.

Let me be clear about one thing. These are not your typical
criminal-coddling recommendations from out of touch advo-
cacy groups. They are the product of hardheaded, realistic
assessment of the problemsin our criminal justice system. Put
simply, our current approach to crime and punishment is not
working: it locks up too many of the wrong people, has adis-
proportionate impact on minorities, and failsto make our com-
munities safer because it poorly prepares prisoners to reenter
society upon release.

The need for reform is clear. We' ve spent more than 20 years
getting tougher on crime. Now we need to get smarter. Il

RECRUITMENT OF DEFENDER L ITIGATORS

The Kentucky Department of Public Advocacy seeks compassionate, dedicated lawyers with excellent litigation and
counseling skillswho are committed to clients, their communities, and social justice. If you areinterested in applying for a

position please contact:

Tim Shull
100 Fair OaksL ane, Suite 302
Frankfort, K'Y 40601
TeL:(502)564-8006; Fax:(502)564-7890
E-MaiL: Tim.Shull @ky.gov

Further information about Kentucky public defendersisfound at: http://dpa.state.ky.us/

Information about the L ouisville-Jefferson County Public Defender’s Officeisfound at: _http://dpa.state.ky.us/louisville.htm
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Address Services Requested

Upcoming DPA,NCDC, NLADA & KACDL Education

** DPA ** For moreinfor mation regarding KACDL
programs:
Litigation Practicelnstitute Char olette Brooks, Executive Dir ector
Kentucky L eadership Center Tel: (606) 677-1687
Faubush, KY Fax: (606) 679-3007
October 10-15, 2004 Web: kacd|2000@yahoo.com
x x kkhkkhkkkkkkkkhhkkkkhhkkkkkkkk%x
KBA For moreinformation regarding NL ADA
New L awyer Education programs.
October 13-14, 2004 NLADA
Louisville,KY 1625 K Street, N.W., Suite 800

Washington, D.C. 20006
Tel: (202) 452-0620
** KACDL ** Fax: (202) 872-1031

Web: http://www.nlada.org
Annual Conference

OCtOberZZ,2004 khkkkhkkhkkhkkhkkhkhkhkhkhkkhkkhkkhkkhkhkhkhkkkk*k
Lexington, KY For moreinformation regarding NCDC
programs.
NOTE: DPA Education isopen only to RosieFlanagan
criminal defenseadvocates. NCDC, cfloMer cer Law School
_ . Macon, Geor gia 31207

http://dpa.ky.gov/train/train.htm Fax: (912) 743-0160

Thoughts to Contemplate

Do not judge, and you will never
be mistaken.

—Rousseau
The teacher - if heis wise - does
not bid you to enter the house of

his wisdom - but leads you to the
threshold of your own mind.

—Kahlil Gibran

You cannot teach a man anything
You can only help him discover it
within himself.

— Unknown author

Imaginationismoreimportant than
knowledge.

— Albert Einstein
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